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REPOKT OF COMMITTEE ON RELATIONS 



Employer and Employee. 



Boston, Jan. 13, 1904. 
To the Honorable Senate and House of Representatives. 

The Committee on Relations between Employer and Em- 
ployee, appointed by His Excellency the Governor in pursu- 
ance of a resolve approved June 5, 1903, has the honor to 
submit herewith the results of its inquiries, and its recom- 
mendations, as directed in said resolve. The resolve in 
question reads in part as follows : — 

[Resolvbs of 1903, Chapter 87.] 
Resolved, That the governor of the Commonwealth, with the 
advice and consent of the council, shall, within thirty days after 
the passage of this resolve, appoint a committee of five persons, 
citizens of the Commonwealth, one of whom he shall designate as 
chairman, to be known as the committee on the relations between 
employer and employee. Of the said committee one member shall 
be an employer of labor in the Commonwealth and one shall be 
a representative of the employees. The said committee shall 
examine and consider the laws of the Commonwealth and any 
proposed laws or amendments concerning the legal relations of 
employer and employee, and especially concerning the liability 
of the employer for injuries received by the employee in the 
course of his employment, the conduct of strikes and lock- 
outs, the authority of the courts to issue injunctions in cases of 
strikes and to punish for contempt of court, the matter of black- 
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listing, the creation of a disability or pension fund by joint con- 
tributions of employers and employees, schemes of industrial 
partnership for the purpose of regulating wages, and schemes of 
industrial courts ; and other like matters. Said committee shall 
consider the matters involved in* all petitions, bills and resolves 
now pending in the general court concerning any of the subjects 
above referred to. 

His Excellency the Governor, on the ninth day of July, 
1903, appointed the undersigned as members of the Com- 
mittee on Relations between Employer and Employee. On 
the thirteenth of the same month the members qualified under 
their respective commissions by taking and subscribing the 
oath prescribed by the Constitution, and on the same day 
organized for the purpose of considering the questions 
referred to them. The committee has held repeated hear- 
ings, giving notice throughout the Commonwealth, by adver- 
tisement in the papers and through circulars, of its readiness 
to take testimony on the different subjects referred to it. 

Under the provisions of the foregoing resolve, the com- 
mittee was charged to examine and consider the laws of the 
Commonwealth concerning the legal relations of employer 
and employee, and especially concerning the liability of the 
employer for injuries received by the employee, the conduct 
of strikes and lockouts, the authority of the courts to issue 
injunctions in cases of strikes and to punish for contempt of 
court, the matter of blacklisting, the creation of a disability 
or pension fund, schemes of industrial partnership for the 
purpose of regulating wages, and schemes of industrial 
courts. These matters have received the larger share of the 
attention of the committee. The other like matters concern- 
ing the legal relations between employers and employees, 
which are covered by petitions, bills and resolves pending in 
the General Court at the time of the passage of the foregoing 
resolve, have received such consideration as their impor- 
tance demanded. 

There have been brought to the attention of the committee 
other matters neither specifically nor incidentally referred to 
in the resolve. Among the bills before the committee are 
quite a number which do not come within the scope of the 
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instructions under which it has acted. Of these there may 
be mentioned " An Act to establish a Board of Examiners 
for Barbers and to regulate the Management of Barber 
Shops " (House, No. 905). This is a measure which more 
specifically belongs to the Board of Health, and has no rela- 
tion to the subject-matter referred to the committee, although 
testimony was offered which would seem to indicate that it 
is a measure possibly requiring the attention of the Legis- 
lature. 

The attention of the committee was also called at the 
hearings to a number of bills relating to the granting of 
police pensions in cities (Senate, No. 59), to pensioning 
employees of the city of Boston (House, No. 206), to 
authorizing the city of Boston to pension certain employees 
{House, No. 286), to pensioning firemen in cities (House, 
No. 393), to the further extension of the pension system in 
the police department of the city of Boston (House, No. 
625), to leaves of absence of twenty-four consecutive hours 
in the fire department of the city of Boston (House, No. 
628), to authorizing the city of Boston to pension members] 
of its police signal service (House, No. 844), and other bills 
of like character. These bills were not construed by the 
committee as coming properly under its consideration. 

Other bills of a different nature were urged upon our 
attention, among which may be mentioned the following : 
a bill relative to the use of safety appliances by railroad 
companies (House, No. 430), — a matter which might more 
properly be passed upon by the Board of Railroad Commis- 
sioners ; a bill relative to the number of brakemen which 
railroad companies shall employ on freight trains (House, 
No. 431), — which might, in like manner, be passed upon 
by the Board of Railroad Commissioners ; a bill relative to 
arrests in minor criminal prosecutions (House, No. 434) ; 
one providing that no person shall be imprisoned for debt 
(House, No. 918) ; and one relative to the protection of 
traders (House, No. 555). These three latter bills, as re- 
lating to criminal matters, do not in any way pertain to the 
subjects to be considered by the committee. They have all 
been passed over, however, without prejudice, the committee 
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having no recommendations or suggestions to make relative 
to them. 

A bill incidentally before the committee, and which might 
be considered as affecting the relation of employers and em- 
ployees, is one to exclude from certain occupations persons 
who do not declare an intention of becoming citizens of the 
United States (House, No. 350). Section 14 of chapter 
106 of the Revised Laws provides as follows : — 

In the employment of mechanics and laborers in the construc- 
tion of public works by the Commonwealth, or by a county, city 
or town, or by persons contracting with them, preference shall be 
given to citizens of the United States; and every contract for 
such works shall contain a provision to that effect. Any con- 
tractor who knowingly and wilfully violates the provisions of this 
section shall be punished by a fine of not more than one hundred 
dollars for each offence. 

This provision would seem to be all that is required at 
the present time. To debar absolutely the Commonwealth 
and the counties and municipalities therein from employing 
other than citizens of the United States would, under cer- 
tain conditions, it is believed, cripple the power of such 
governments to carry on public works. The provisions of 
the act cited, compelling the Commonwealth and counties, 
cities and towns to give preference to those who have be- 
come citizens, reach as far as public polity now demands. 

The committee had before it another group of bills, rela- 
tive to the unemployed. On this grave question there was 
submitted to the General Court, in March, 1895, an ex- 
haustive report. That report took up the question of relief 
measures, wayfarers and tramps, public works and causes 
of non-employment, treating all the phases of the subject, 
and this committee does not feel that it can add anything to 
the statements and suggestions made therein. 

One bill in this group provides for the establishment of 
free employment offices in certain cities (House, No. 133). 
The Bureau of Statistics of Labor reported quite fully upon 
this subject in its annual report for 1893, and again in its 
Bulletin for May, 1900 ; but, as the experience under free 
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employment offices had not been extensive at the latter date, 
and as since then cities and States have organized such 
offices, the Legislature at its recent session passed a resolve 
directing the Bureau of Statistics of Labor to consider the 
expediency of establishing free employment offices in the 
Commonwealth. This resolve was approved May 4, 1903, 
and calls on the Bureau of Statistics of Labor to make a 
report not later than the fifteenth day of January, 1904. 

To the measures affecting the relation of employers and 
employees, whether referred to either specifically or inciden- 
tally in the resolve under which the committee has acted, or 
brought forward at its hearings, the committee has given 
much consideration, and has formulated its recommenda- 
tions and the reasons therefor, grouping the bills together 
under general topics. 

I. — Profit Sharing. 
Among the measures submitted for our consideration is 
House, No. 543, a bill which brings up the subject of profit 
sharing or industrial partnership. It provides, in brief, that 
any corporation doing business for profit vtfithin the Com- 
monwealth, whether foreign or domestic, shall in the first 
instance be entitled to pay as annual dividends to its stock- 
holders, from its earnings, an amount not exceeding five per 
cent, upon the market value of its property used in its busi- 
ness within the Commonwealth. From its earnings above 
the five per cent, so computed, reserve funds, not together 
exceeding ten per cent, on the market value of such property, 
may by authority of the Commissioner of Corporations be 
set aside for repairs, renewals or depreciation of property, 
and for arrears of dividends. The extra earnings above 
both the reserve funds and the five per cent, already men- 
tioned shall be divided between the employees and the cor- 
poration in the ratio which the total ordinary wages earned 
during the period in question bear to the total ordinary 
dividends during the same period. The Commissioner of 
Corporations is given a general authority under the act, 
though an appeal lies to an industrial court to be appointed, 
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and on questions of law a second appeal lies to the Supreme 
Court. 

It will be seen that in essence the proposed act provides 
for profit sharing under compulsion by the State, and it 
should be stated that the author of the bill has asked to sub- 
stitute for it in our consideration a bill whose details we 
shall later discuss, but the proposed substitution of which 
hardly relieves us of the obligation laid on us by the Legis- 
lature to consider the original measure. . 

Profit sharing, in general, may be defined as a system 
under which the employee obtains some share in the pros- 
perity of his employer in addition to his ordinary wages. 
It is advocated on the grounds both of abstract equity and 
of expediency, as tending to bring home to the employee 
the fact of the mutual interest existing between the employer 
and himself. In our opinion, no plan which increases the 
employee's sense of his personal stake in the success of the 
business in which he is employed should be lightly put 
aside. We believe that systems of profit sharing entered 
into voluntarily on private initiative may, and often do, 
prove of great value, notwithstanding that in practice the 
attempts which have been made to carry on business under 
such a system have met with varying success. It should be 
emphasized, however, that in order to conduct a business 
in the spirit of profit sharing, the technical form is by no 
means necessary ; and that in every industry where the wages 
paid are higher in proportion to the cost of living in good 
than in bad times, profits are in some degree shared with 
the employee, whether the advanced wage comes from the 
sense of fairness of the employer, the demand of the em- 
ployee, or the operation of the law of supply and demand. 

It is difficult to understand how a general plan of profit 
sharing under compulsion, as proposed by House, No. 543, 
can advance the interests of all connected with it. It is pos- 
sible that in actual operation the burden on industry would 
be so serious that the provisions of the bill would prove in- 
effective. Whether the outcome would be a depression of 
the rate of wages in proportion to the extra profits added to 
such wage under the" bill proposed, so that within a short 
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time the total compensation received by the employee would 
equal only the amount previously received by him as wages, 
is a very grave question, and one so grave that it is hardly 
to be supposed that the Commonwealth would care to make 
any scheme of profit sharing compulsory, no matter what the 
inducements held out by the bill might be. 

But, as has been stated, the author of the bill before us 
has asked to substitute a measure in which the compulsory 
feature is abandoned, and a system of voluntary profit shar- 
ing established under State supervision and control.* Its 
provisions, in general, are similar to those of the com- 
pulsory bill, and elaborate arrangements are proposed for 
an equitable administration of the law, as also for the 
extension of its benefits to partnerships as well as to cor- 
porations. Without criticising these provisions in detail, it 
appears to the committee that many of them might prove 
cumbersome or impossible in practice. The proposal for 
only a limited liability to creditors in the case of partner- 
ships under the substitute, and that exempting employers 
who accept it from the operation of the Employers' Liability 
Act, may be mentioned as especially open to objection. 
Any provision which, for the sake of a readjustment of wage 
rates, modifies in any way the legal liability of any person, 
would prove a hindrance rather than a help in securing im- 
proved relations between employer and employee. 

We recognize fully the useful intent of the bill, and also 
the disinterested zeal with which it has been favored, but we 
are unable to regard it as a practical measure. Our adverse 
conclusion is strengthened by the fact that the bill adds 
nothing to the powers already existing for the establishment 
of systems of profit sharing between every employer and his 
employees if both parties so desire, as mutual agreement 
. may now give every advantage which the cumbersome 
machinery of State supervision is intended to secure. 

In the past, all legislation which has had any positive rela- 
tion to the establishment either of rates of wages or of prices 
has worked to the injury of the public. Profit sharing has 
an excellent moral effect where each party is quite ready to 



* See Appendix No. 1. 
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recognize the conditions of production and the interests of 
the other ; but as a complete solution of the wage question 
it is not believed that it can be generally effective. The 
committee therefore does not recommend the passage of the 
bill.* 

II. — Arbitration. 

The bill, House, No. 543, which we have already dis- 
cussed in its relation to profit sharing, provides also for an 
industrial court. It is proposed in this measure that a court 
shall be established, to consist of a chief justice and two 
associate justices, to be appointed by the Governor, with 
power lodged in such court to appoint the ordinary court 
officers. The creation of the court is suggested with a two- 
fold object. In the first place, the court is to be given orig- 
inal jurisdiction to decide certain questions arising under the 
operation of the proposed profit-sharing law, already dis- 
cussed. These questions include the determination of the 
prevailing rates of wages and of interest, and the fair value 
of the capital used in the business. Regarding this class of 
functions, it need only be said that, as we have already 
disapproved of the profit-sharing provisions of the bill, it 
is obvious that as to the points just enumerated we cannot 
recommend the establishment of such a court. 

But the bill now under discussion gives to the proposed 
court jurisdiction also in another class of subjects, and is 
intended to provide for the determination by the court of 
almost any kind of labor question, if a petition to such effect 
is brought either by ten or more employees of a given em- 
ployer, or by the employer himself, or by the Governor of 
the Commonwealth, the mayor of a city or the selectmen 
of a town in which an industrial dispute exists. 

These functions of the proposed court are substantially the 
same as the powers now lodged in the State Board of Con- 
ciliation and Arbitration, with the exception that the Board 
is required to adjudicate such cases only when petitioned to 
do so by one or more of the actual parties to the controversy 
(R. L., c. 106, §§3,4). 

We do not believe that the proposed addition of the prin- 

* See Appendix No. 2 for State laws relating to profit sharing. 
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ciple of petition, looking to a binding arbitration, by the 
public authorities, regardless of the wishes of both parties 
to an entirely private controversy, is in full accord with 
sound public policy. Arbitration, to be arbitration at all, 
must be a voluntary act of the parties in interest ; if it be 
not voluntary, then it must be subject to all the methods of 
procedure under an ordinary process at law. Compulsory 
arbitration is a contradiction in terms ; and, while we do not 
desire to lay undue stress upon a verbal distinction, we con- 
sider that the common use of such a phrase in this con- 
nection is likely to do much to diffuse an actually incorrect 
idea of the very nature of arbitration. In this country com- 
pulsory settlement of labor troubles has not been thought to 
be in accordance with that full respect for individual liberty 
upon which all our legal practice has been based. 

Few countries have attempted to put into practice plans 
of compulsory settlement. Those which have done so are 
New Zealand and New South Wales, and the experience 
there has excited wide attention. There is a fair concur- 
rence of testimony that, so far as those countries have gone 
in the matter, the results of the plan have fairly equalled 
expectations. It should be borne in mind, however, that 
the industrial conditions of the colonies mentioned differ 
radically from those prevailing in this country ; and their 
experience under compulsory arbitration laws, so called, has 
been as yet so brief, that to draw a positive conclusion as to 
the applicability of their labor legislation to our far more 
complex conditions would, to say the least, be unsafe. 

An award of an industrial court which could not be en- 
forced would be worse than no award at all, and would go 
far to discredit the administration of justice, together with 
the whole principle of arbitration. It is not to be imagined 
that under the Constitution of the United States any court 
of last resort would attempt to enforce specific performance 
by employer or employee of the terms of an industrial 
settlement involving personal services.* New South Wales 
stands alone in this matter of requiring actual performance 
of the decree, New Zealand contenting herself with the im- 

* See Appendix No. 3. 
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position of damages in behalf of the injured party in the 
event of failure of either side to observe the award of the 
court. We think it is clear that this latter course is as far 
as an American court could or would go in the practical 
enforcement of so-called compulsory arbitration ; and we 
believe that compulsion in such form would inevitably in 
many cases fail of its object, and embitter still further the 
feeling of the original parties to the controversy. It would 
therefore do much to bring the present extensive and bene- 
ficial use of voluntary arbitration into disrepute. 

. The representatives of both employers and employees 
appearing before the committee were emphatic in their oppo- 
sition to any scheme of compulsory arbitration, although 
the author and some of the supporters of the bill providing 
for an industrial court gave testimony in favor of such 
compulsory proceedings as the bill provided. 

In Massachusetts the work of arbitration is by statute 
entrusted to a State Board, whose functions, though dif- 
ficult and delicate, have been increasingly useful. We con- 
sider that in the matter of labor difficulties this increasing 
voluntary use of the principle of arbitration is of great 
promise for the future, and that the State, in providing 
efficient machinery for the carrying out of the wishes of the 
parties to a controversy who may desire to arbitrate their 
differences, is performing invaluable service. Everything 
should be done to maintain and increase the efficiency of the 
Board provided by the State for the purposes of arbitration, 
and to encourage and make easy the submission of industrial 
differences to it. Whether substitution of the form of an 
industrial court for the Board as at present constituted would 
lead to a larger and a more general use of the opportunity 
afforded is purely a practical question, and may admit of 
doubt. The committee sees no reason to suppose that the 
change to judicial form would increase the confidence now 
felt by the public in the present Board of Arbitration, or 
increase the number of cases submitted for adjudication. 
We recommend, rather, the continuance of the present 
Board, with such modifications in the statutes relating 
thereto as may seem directly to increase its dignity and 
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usefulness, as well as the simplicity and ease of method in 
the submission of matters brought before it. 

Believing, as we do, that purely judicial enforcement of 
any decree which could be rendered under a system of com- 
pulsory arbitration would be impracticable at the present 
time in Massachusetts, it would appear that the effectiveness 
of such decree would depend almost entirely upon the force 
of public opinion. While it is true that the courts could 
hardly attempt to lay down conditions of labor and compel 
an employer to carry on his business under the terms laid 
, down, or the employee to give his services against his will, 
it may be conceived that in many instances the decision of 
the court would have a weight before the public as to the 
merits of the controversy, so great as to go far towards 
securing the settlement of the case. It is obvious that con- 
troversies do from time to time arise whose effect upon the 
public interest is so momentous as to make the public to all 
intents and purposes a third party to the controversy. This 
is especially true where the difficulties in question involve 
the production or distribution of the necessaries of life or the 
transportation of the people. In such instances we are far 
from believing that the State should be precluded from some 
form of intervention by a reluctance, however justifiable in 
principle, to interfere in private disputes. We are of the 
opinion, however, that compulsory investigation on the part 
of the State, supplemented by a public finding as to the 
merits of the case, will accomplish the object, through its 
appeal to the public, fully as effectively, and without the 
objectionable interference with private rights and the often 
futile attempt at judicial enforcement which must characterize 
the attempt at arbitration under compulsion. Such investi- 
gation in cases where the controversy is such as to threaten 
the public interest is already provided for by the statutes of 
Massachusetts, and furnishes an important part of the duties 
of the State Board of Conciliation and Arbitration. The 
statute creating that Board provides in section 2 as fol- 
lows : — 

If it appears to the mayor of a city or to the selectmen of a 
town that a strike or lockout described in this section is seriously 
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threatened or actually occurs, he or they shall at once notify the 
state board* If, when the state board has knowledge that a strike 
or lockout, which involves an employer and his present or former 
employees, is seriously threatened or has actually occurred, such 
employer, at that time, is employing, or upon the occurrence of 
the strike or lockout, was employing, not less than twenty-five 
persons in the same general line of business in any city or town in 
the commonwealth, the state board shall, as soon as may be, com- 
municate with such employer and employees and endeavor by 
mediation to obtain an amicable settlement or endeavor to per- 
suade them, if a strike or lockout has not actually occurred or is 
not then continuing, to submit the controversy to a local board of 
conciliation and arbitration, or to the state board. Said state 
board may, if it considers it advisable, investigate the cause of 
such controversy and ascertain which party thereto is mainly re- 
sponsible or blameworthy for the existence or continuance of the 
same, and may make and publish a report finding such cause and 
assigning such responsibility or blame. The board shall have the 
same powers for the foregoing purposes as are given to it by the 
provisions of the following section. 

We believe that the double function thus entrusted to the 
Board, of arbitrating difficulties, when requested by both 
parties, and of investigating controversies, even though the 
parties may not request such investigation, is entirely proper 
and valuable, and that the efforts of the State should be 
confined to encouraging the increasing use of both these 
methods, rather than attempting to imitate plans tried only 
under conditions essentially different from those of Massa- 
chusetts. 

It is of interest to note that in one of the largest indus- 
tries in the Commonwealth there is a standing agreement to 
submit all differences to the arbitration of the State Board, 
and that no difficulty has ev^r arisen as to the acceptance of 
its finding. It is also a fact that there is reasonable hope 
of the execution of similar agreements in other important 
branches of industry ; and we would point out that, if this 
tendency becomes sufficiently widespread, we may expect to 
approximate to the condition of general arbitration volun- 
tarily entered into in advance, and entirely free from any 
objectionable compulsion. 
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Much valuable work in arbitration has been performed 
from time to time by local temporary boards constituted 
under the statute for the purpose of rendering assistance to 
the State Board, and we doubt whether the public at large 
has a full realization of the value of the endeavors made 
under State supervision for the lessening of the frequency 
and bitterness of all forms of labor difficulties. 

It has also been brought to our attention that in some 
instances arrangements for arbitration between employer 
and employee, entirely independent of State supervision, 
have been and are successfully carried on, with the best 
effects on their mutual relations. We believe that all such 
efforts are deserving of emphatic encouragement, and that 
the function of the State properly comes into play only when 
the private efforts of the immediate parties have failed of 
good.results.* 

It has been suggested to us by a representative of certain 
railroad employees f that such employees would be willing to 
enter into a permanent agreement looking to the arbitration 
by the Board of Railroad Commissioners of all controversies 
between the railroads of the Commonwealth and those em- 
ployed upon them. We believe that such an agreement 
might be of great benefit ; but as the willingness for general 
arbitration upon the part of the employees is coupled with 
certain conditions as to the appointment of the Board of 
Railroad Commissioners, upon which we do not feel that it 
is within our province to express an opinion, we cannot do 
more than call the attention of the Legislature to the pro- 
posal that we have mentioned. 

If arbitration is to commend itself, it is important that 
disputes should be settled promptly ; and to that end expert 
assistance should be utilized, and power given to make in- 
quiries outside the State concerning controversies in the 
State. We feel that the present efficiency of the State Board 
of Conciliation and Arbitration would be increased if the 
members could give their entire time to the business of the 
Board. To permit this, there should be such increase in 

* See Appendix No. 4 for summary of State laws relating to arbitration and 
investigation, 
f See Appendix No. 5. 
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salaries as might be appropriate, and their tenure of office* 
should be extended. We also recommend certain minor 
amendments in the statutes relating to the Board and its 
work, which, if enacted,, we believe would give the Board 
increased effectiveness in its relations to the parties to the 
controversy, as well as to the public. We therefore sug- 
gest the following amendments to chapter 106 of the Revised 
Laws : — 

1. In section 3, by inserting in place of the words "to 
the other party," where they occur in the nineteenth line, the 
words " to the board and to the adverse party," so that the 
Board may have notice of the intention of the party not to 
be further bound by its decision. 

2. In section 4, by striking out the words "thereto in 
writing," where they occur in the sixth line, and inserting 
in place thereof the words "so to do," so that an agent's 
authority to sign an application for a hearing by the Board 
may be proved by any satisfactory evidence. 

3. By substituting, in the eighth line of section 4, the 
words " existing controversy," instead of the words " griev- 
ances complained of," in the description of the contents of 
the application for a hearing by the Board. 

4. In section 5, by substituting "fit persons," in the 
third line, for " a fit person," and " assistants " in place of 
" assistant," in the fourth line; and by substituting, in the 
fifth line, the words " may appoint one from among the 
persons so nominated by each party," in place of the words 
"shall appoint such experts if so nominated," so that the 
Board may have a choice of experts. 

5. By inserting the following words at the end of section 
5 : " And the board, in its discretion and with the consent 
of the governor, may make such investigation beyond the 
limits of the Commonwealth." 

And, finally, in accordance with the views already ex- 
pressed in this report, we urge that the proper authorities 
should have the fullest right of investigation and publicity 
as to the merits of any controversy which vitally affects 
the public interest, regardless of the possible wishes of 
either or both of the immediate parties to the difficulty, — 
especially where such controversy involves quasi-public cor- 
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porations. We therefore recommend the enactment of legis- 
lation which shall give the Governor power to direct the 
State Board of Conciliation and Arbitration to investigate 
and report upon any controversy which in his opinion 
seriously affects, or threatens seriously to affect, the general 
welfare (R. L., c. 106, § 2). 

III. — Attachment and Assignment of Wages. 

The bills relating to the attachment and assignment of 
wages are as follows : a bill relative to the time within 
which trustee writs shall be returnable (House, No. 247) ; 
a bill relative to commencing action by trustee process 
(House, No. 436) ; a bill for the protection of persons mak- 
ing assignment of wages (House, No. 779). 

The difference between an attachment of wages and an 
assignment of wages is that an assignment is a supposed 
voluntary act of the employee, while an attachment is a 
compulsory process against the employee's wages by means 
of a trustee writ served upon his employer. An assign- 
ment of wages is often given by an employee as security for 
goods purchased, or which may be purchased in the future 
by the employee or by members of his family.* 

It is evident that the foregoing bills present matters of 
much importance, affecting the legal relations between em- 
ployer and employee, — that is, the use of the trustee proc- 
ess by an outside creditor for the attachment of wages due 
the employee, and the cognate question of the assignment 
of future earnings by the employee himself, whether by 
direct assignment of such earnings to the creditor, or through 
the execution of a power of attorney purporting to give 
such creditor the power so to assign. So far as the trustee 
process is concerned, we do not think it has become subject 
to any general abuse. 

In most States of the Union the statutes grant the work- 
ingman an exemption from attachment of some part of his 
wages, whether such exemption is expressed as a percentage, 
as a definite amount or through some other limitation. The 
laws of California, Iowa, Maine, New York, Ohio and sev- 
eral other States which exempt wages earned during the 

* For form of an assignment, see Appendix No. 6. 
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preceding thirty to ninety days, if necessary in support of 
a family, go farther in exempting the wage earner than has 
been thought wise in this Commonwealth, and must in 
practical working approximate to the complete exemption of 
wages from attachment, granted by Pennsylvania and Loui- 
siana. We are not prepared to say that in our opinion a due 
regard to all interests demands so sweeping an exemption 
of wages from the just claims of creditors ; and we are 
therefore not prepared to recommend a change in the present 
Massachusetts law on this subject, which allows an exemp- 
tion of $20, reduced to $10 if the claim is for necessaries of 
life. In view of the law providing for weekly payments, 
the trustee process in relation to attachment of wages 
amounts to but little in this Commonwealth. 

In regard to the assignment of future wages a different 
state of things presents itself. It may be premised that the 
right to assign wages as yet unearned is a power under the 
common law, not arising from any statutory provision ; and 
such right has been upheld by the courts on the general 
ground tnat the employee, through implied or expressed 
contract with his employer at the time of the assignment, 
acquires an assignable interest in wages coming to him, even 
before they are earned. It is, however, held by the courts 
that wages to be earned under future contracts are not capa- 
ble of being assigned (Herbert v. Bronson, 125 Mass. 475, 
476). 

Statutes regulating assignments of wages have had two 
objects, — the protection of tradesmen and the protection 
of the wage earners. The first object led to the passage 
of the laws relating to recording of assignments (Acts, 1865, 
c. 43, §§ 2, 3; P. S., c. 183, § 39 ; R. L., c. 189, § 34). 
The second object is illustrated in the statutes designed to 
prevent the use of assignments to defeat the purpose of the 
statutes requiring the weekly payment of the wages of em- 
ployees by certain classes of employers, corporate and 
otherwise.* Statutes of this character are: Acts, 1887, 

* The weekly payment statutes are as follows : Acts, 1879, c. 128 ; P. S., c. 28, 
J 12 ; Acts, 1886, c. 87, § 1 J Act8 » 188 ?> c « 399, $ 1 ; Acts, 1891, c. 239, J 1 ; Acts, 1894, 
c. 508, § 51; Acts, 1895, c. 438; Acts, 1896, cc. 241,334; Acts, 1898, c. 481; Acts, 
1899, c. 247; Acts, 1900, c. 470 (R. L., c. 106, § 62). 
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c. 399, § 2 ; Acts, 1891, c. 239, § 1 ; Acts, 1894, c. 508, § 52 
(R. L., c. 106, § 63). 

It may be added that the right to assign wages under an 
existing contract is, by implication, recognized by the 
statutes in the provision (R. L. ? c. 189, § 34) that assign- 
ments of wages shall not be good against a trustee process 
unless recorded. 

No right exists to assign wages which may accrue after a 
change of employer, as the employee has no interest in 
future wages, in the absence of an already existing contract 
with his employer, expressed or constructive. 

We believe that it is within the power of the Legislature 
to regulate by statute the manner of assigning future wages. 
In Tennessee and New Hampshire assignments of this nature 
are invalid unless accepted by the employer in writing, while 
in Pennsylvania any assignment of wages payable semi- 
monthly is prohibited. Indiana has gone farther still, and 
by the act of 1899 assignment of future wages is prohibited 
altogether, — an exercise of the legislative power subse- 
quently upheld by the Supreme Court of Indiana.* 

The evidence presented to the committee leaves no doubt 
that abuses have arisen in Massachusetts in connection with 
the assignment of wages which call for legislative inter- 
ference. Methods have come into common use in connec- 
tion with extensions of credit to wage earners which evade, 
by means of unlimited powers of attorney, the principle 
that wages to be received after change of employer cannot 
be assigned, and which purport to transfer future wages as 
security for debts not yet created or even contemplated. 
This practice, in general, places the future earnings of the 
debtor, without reasonable limit of time or any exemption 
in amount, in the hands of the holder of the power of 
attorney. The right and duty of the State to intervene 
in this matter are increased by the fact that the present 
system nullifies to a considerable degree the law requiring 
weekly payments to the greater number of wage earners 
of the Commonwealth, — a statute passed with the inten- 

* See law and note of decision, 65 N. E. R. 54, Appendix No. 7. For State laws 
relating to assignment of wages, see Appendix No. 8. 
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tion of securing to the working people the frequent posses- 
sion of their means of support, which possession, under 
the abuses of the unlimited power to assign, they in many- 
cases forfeit for years to come. 

For the prevention of the hardship and oppression which 
are easily possible under the present system, and in support 
of the weekly payment law in letter and in spirit, we urge 
the enactment of the bill which follows. Bearing in 
mind, as we* must, that too radical action in the prohibi- 
tion of assignment and the consequent restriction of the 
credit of the wage earner might cause some hardship in 
practice, however sound in theory, we do not recommend 
such prohibition at this time, believing that the measure we 
present will serve to obviate in great degree the more serious 
abuses already mentioned. In brief, the proposed legisla- 
tion requires that the assignment shall be executed in person 
by the assignor, and not by attorney, shall run for a period 
not exceeding two years, and must be for a debt contracted 
prior to or simultaneously with the execution of the assign- 
ment. We believe that such a measure is urgently needed, 
and therefore recommend the passage of the following 
bill: — 

An Act to make More Effective the Law requiring Weekly 
Payment to Certain Employees. 

Be it enacted by the Senate and House of Representatives in General Court 
assembled, and by the authority of the same, as follows : 

1 Section 1. No assignment of future wages, hire or salary, 

2 hereafter made by any employee described in section sixty-two 

3 of chapter one hundred and six of the Revised Laws, not 

4 excepting the exceptions noted therein, shall be valid unless 

5 executed in person in writing by the assignor, and not by at- 

6 torney, nor unless made for a period not exceeding two years, 

7 and for a debt of an amount stated in the assignment and con- 

8 tracted prior to or simultaneously with the execution of said 

9 assignment, together with any legal interest thereon ; nor shall 

10 such assignment be valid against one not the employer at the 

11 time of the assignment, nor shall it be good 'against a trustee 

12 process unless recorded within ten days of the date thereof in 

13 the office of the town or city clerk in the town or city where 

14 the assignor resides and where the work is to be performed, 
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15 both which towns or cities shall be set forth in the assign- 

16 ment. The principal place of business of the employer within 

17 the state shall be taken to be the place where the work is to 

18 be performed. 

1 Section 2, Nothing in this act shall be construed as chang- 

2 ing the provisions of chapter one hundred and eighty-nine, 

3 section thirty- four, of the Revised Laws. 

1 Section 3. This act shall take effect upon its passage. 



IV. — Hours of Labor ; Voting Holidays ; Employment 
of Women and Children; Sweat Shops. 

The bills under this general head before the committee 
were quite numerous. Among them are : a bill relative to 
the payment of operatives in textile factories (House, No. 
127) ; a bill relative to the employment of women and chil- 
dren in manufacturing or mechanical establishments (House, 
No. 130) ; a bill to regulate the employment of minors 
(House, No. 217) ; a bill relative to the evidence in prose- 
cutions for violations of the law concerning the employment 
of women and minors, and to the penalty for perjury in such 
cases (House, No. 246) ; a bill relative to the employment 
of women in the manufacture of textile goods (House, No. 
549) ; bills relative to the hours of labor of women and 
minors (House, Nos. 550, 874) ; a bill relative to the em- 
ployment of certain minors when the public schools are not 
in session (House, No. 760) ; a bill relative to attendance 
in the public schools (House, No. 213). 

In addition to these measures, our attention has been 
called to the desirability of absolutely prohibiting from em- 
ployment children under sixteen years of age who are illiter- 
ate ; to the prohibition of child labor in occupations not now • 
covered, and to the prohibition of the labor after 7 p.m. of 
all children working for gain. 

The labor of children is regulated at the present time in 
three ways: (1) by the absolute prohibition to engage in 
certain industries until a certain age has been reached; (2) 
by the regulation of the hours of labor ; (3) by the require- 
ment of certain educational qualifications. 
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The law regulating the employment of children in Massa- 
chusetts is briefly as follows : — 

Children under fourteen years of age are absolutely for- 
bidden to work in factories, mechanical establishments y 
workshops or mercantile establishments ; in other occupa- 
tions they are forbidden to work during school hours ; and 
all such children are forbidden to work between 7 p.m. and 
6 a.m. There are also a few special regulations forbidding 
children to engage in certain public exhibitions, or to clean 
moving machinery, or to operate elevators, or to engage in 
the manufacture of acids, or to handle intoxicating liquors. 

The labor of children under sixteen years of age is con- 
ditioned upon having age and schooling certificates. Illiter- 
ates under sixteen are obliged to attend night school for a 
certain number of evenings if they are employed during the 
day ; the hours of all children in factories are limited to 10 
hours a day, or 58 hours a week ; nor can labor be engaged 
in between 10 p.m. and 6 a.m. In mercantile establishments 
the hours are limited to 58 hours per week, except in the 
month of December. Some of the special prohibitions 
applying to children under fourteeti years of age, as, for 
example, cleaning machinery and operating elevators, are 
also in force for children under sixteen years of age. 

Increase in Age of Employment. — The proposition to 
raise the age limit at which children shall be permitted 
to work in factories, workshops and mercantile establish- 
ments is one of the deepest importance, and deserves the 
most careful consideration. It is in line with past legisla- 
tion in which Massachusetts has taken an enviable lead. In 
1867 the age limit in factories and workshops was fixed at 
ten years ; in 1888, at thirteen years ; and in 1898, at four- 
teen years ; at the latter date the prohibition was extended 
to mercantile establishments. It is now proposed to raise 
this age limit still higher. 

Through the courtesy of Mr. Wade, Chief of the District 
Police, we have been furnished with the following statistics, 
showing the number of children between fourteen and six- 
teen years of age actually employed in mechanical and mer- 
cantile establishments in this State : — 
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Number of Adults and Children between Fourteen and Sixteen Years 
of Age employed in Manufacturing, Mechanical and Mercantile Estab- 
lishments visited, as shown by the Reports (by Tears) of Inspectors 
from 1890 to the Present Year. 



YEAR. 


Adults. 


Children Fourteen to 
Sixteen Tears of Age. 


Males. 


Females. 


Totals. 


Males. 


Females. 


Totals. 


1890, 










152,943 


102,958 


265,901 


5,340 


4,648 


9,988 


1891, 










168,103 


114,467 


282,570 


5,884 


4,714 


10,598 


1892, 










196,296 


114,253 


310,549 


9,247 


7,666 


16,913 


1893, 










202,237 


119,905 


322,142 


8,632 


7,086 


15,669 


1894, 










191,553 


110,396 


301,949 


8,230 


6,843 


15,073 


1895, 










232,817 


157,122 


889,439 


8,305 


7,571 


15,876 


1896, 










208,502 


160,514 


369,016 


8,111 


7,160 


15,261 


1897, 










281,294 


147,310 


428,604 


9,051 


6,593 


15,644 


1898, 










266,407 


183,023 


449,430 


8,568 


6,426 


14,994 


1899, . 










286,234 


174,142 


460,376 


9,324 


6,294 


15,618 


1900, 










333,694 


188,854 


522,548 


9,020 


6,763 


15,783 


1901, 










294,407 


179,577 


473,984 


9,520 


7,144 


16,664 


1902, 










335,829 


195,927 


532,676 


9,620 


7,286 


16,906 


1903, 










859,881 


205,768 


565,649 


- 


- 


- 



From the above table it will be observed that the total 
number of children reported as employed in manufacturing, 
mechanical and mercantile establishments has not fluctuated 
greatly during the past ten years. Proportionally to the 
total number of adult operatives engaged in manufacturing 
and mercantile pursuits in Massachusetts, there has been, 
indeed, a marked decrease. In 1892 the ratio of child to 
adult labor, as represented by the returns of the factory 
inspectors, was one chilcl to eighteen adults ; in 1897, as one 
to twenty-seven ; and in 1902, as one to thirty-one. 

We cannot, however, ascribe the results indicated by 
these favorable figures to the influence of legislation alone. 
Improvement in machinery has made automatic many proc- 
esses formerly given into the hands of children ; public 
sentiment has undoubtedly had some influence in discounte- 
nancing the employment of children ; many employers are 
averse to child labor : and fluctuations in industrial activity 
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frequently effect marked changes in the employment of 
minors.* 

Such evidence as we have been able to gather from sta- 
tistical data at our command indicates that the labor of 
children under sixteen years of age becomes of less and less 
importance to the mill interests in Massachusetts as time 
goes on. This conclusion is strengthened by a reference to 
the legislation of other States. The movement to restrict 
child labor has become general all over the country. 

Of our near neighbors, Connecticut and New York already 
exclude children under fourteen from factories and stores ; 
in the west, Ohio, Michigan, Indiana, Illinois, Wisconsin, 
Minnesota and Colorado have adopted practically the same 
restriction. New Jersey, Tennessee, Kentucky and Mis- 
souri exclude children under fourteen years of age from 
manufacturing and mechanical establishments, but not from 
stores. Rhode Island and Pennsylvania have stopped at 
the age of thirteen, while of the New England States, 
Maine, New Hampshire and Vermont make twelve their 
limit. Southern States have begun to legislate against child 
labor. Louisiana prohibits factory employment of girls 
under fourteen years of age and the employment of boys 
under twelve. In Virginia, West Virginia, North Carolina 
and Alabama the legal age limit has been placed at twelve 
years. A statute to the same end goes into effect in South 
Carolina in May, 1904. In Georgia and Mississippi there 
are still virtually no bars to the employment of children, 
but there are indications that these States will soon fall into 
line. The probability of future legislation in southern 
States is of especial interest as it is from that section that 
some branches of the cotton industry in Massachusetts meet 
their severest competition. 

In addition to the above legislation absolutely excluding 
children from certain occupations, two States — New York 

* The force of the latter influence is strikingly seen in the experience of Lawrence. 
In 1902 there were in that city 1,420 male and 1,115 female children under factory 
inspection ; in 1903, 731 and 718 respectively. Special inquiry shows that two of the 
largest manufacturing woollen plants in that city reduced their minor help in the 
year 1903, as some of the departments in which such help was employed were 
closed because of dullness in the woollen business. 
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and Illinois — have recently passed certain measures which 
practically shut out children fourteen and fifteen years of 
age from a large range of employment. New York, for 
instance, restricts the labor of children under sixteen to 9 
hours a day, and Illinois to 8 hours a day. In all industries 
where the interlocking of the several classes of employees is 
essential, it is manifest that children cannot be employed on 
a schedule of hours different from that of adults. As a re- 
sult of this legislation, thousands of children in Illinois have 
in the past year been dismissed from employment, and it is 
probable that a somewhat similar result will take place in 
New York. From this point of view, these two States may 
be said to have gone beyond Massachusetts in child-labor 
legislation. 

It must be admitted, however, that the problem of child 
labor in Massachusetts is more difficult to adjust than in the 
two States named. Child labor here is more concentrated 
in a few industries, and these industries compete with rivals 
in States which are only beginning to restrict child labor to 
any considerable degree. About one-half of the children 
between fourteen and sixteen years are to be found in the 
textile mills.* 

While an immediate increase in the age limit of children to 
sixteen as a condition of employment might be a hardship 
to some of the industries of the State, we believe that there is 
no sound reason for concluding that the age of fourteen is to 
be accepted as the final limitation. The general welfare of 
the Commonwealth would be subserved if children could be 
kept in school for a longer period of youth ; such a restric- 
tion would also undoubtedly tend to diminish the migration 
to this State of less intelligent grades of labor, which rely 
upon the earnings of small children for the support of the 
family ; and it would in the long run also increase the intelli- 
gence, and, ultimately, the efficiency of its labor force. This 
view is strengthened when it is seen that a very considerable 
number of children now leave school before the conclusion 
of the grammar grade. Many children from the foreign ele- 
' ments of our population pass into the ranks of the employed 

* See Appendix No. 9. 
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from the sixth and even the fifth grade of schooling. While 
it may be undesirable as yet to establish a definite educa- 
tional qualification, as expressed in the completion of so 
many grades of the school curriculum, as a prerequisite to 
entering upon employment, it certainly is desirable that the 
State should throw its weight in that direction. It is also 
true that many children at the age of fourteen are physically 
undersized; that in some cases parents are untruthful in 
statements made in regard to the age of children, and that 
this deception is made the more possible with an increasing 
immigration from countries in eastern Europe or Asia. In 
view, however, of established industrial conditions, it does 
not appear desirable to increase the age limit at one stroke 
by as much as two years ; and we are impressed by the fact 
that, inasmuch as any legislation which would result in pre- 
venting children from engaging in gainful occupations neces- 
sarily demands an extension of the compulsory school age, 
the question cannot be satisfactorily settled without some 
discussion of the educational factors involved, as well as of 
the industrial interests which are concerned. 

The educational aspects of this question are obviously of 
the gravest importance. On the one hand, is it wise to force 
all children fourteen years of age to attend school, and not 
permit them to follow a natural impulse to become wage 
earners, either on their own account or for the benefit of 
the family when in distress? On the other hand, is our 
educational curriculum so varied at the present time that it 
can meet the wants of all children after they have arrived 
at the age of fourteen? Objection to an increase in the 
school age is made on the ground that some children after 
the age of thirteen are actually better off in the factory or the 
store than in the school-room, — they become restless and 
discontented ; sound psychology, it is asserted, demands that 
these children should not be denied the exercise of their talents 
in industrial activity ; if repressed, or forced against their will 
to attend school, they are apt to deteriorate in character and 
to lower the general discipline of the school. It is also 
declared that many schools are not yet prepared to furnish 
adequate educational facilities for a much larger number of 
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children above the age of thirteen ; this would demand an 
enlargement of high school and other forms of educational 
investments which are very expensive. 

In regard to arguments of this character, we do not feel 
warranted in expressing a definite judgment ; the truth can 
be determined only by a prolonged inquiry from superintend- 
ents, teachers, officers of children's institutions and school 
committees. It is recognized that in the past somewhat 
similar objections have been made to an increase in the com- 
pulsory school age and the age under which employment was 
forbidden ; and we have already observed that there may be 
no sound reason why the Commonwealth should accept four- 
teen years as a final limit. We therefore believe that the 
subject of raising the compulsory school age to fifteen should 
be reported upon by the State Board of Education, and sub- 
mit the following resolution : — 

1 Resolved, That the State Board of Education be authorized to 

2 investigate and report upon the feasibility and desirability of 

3 incleasing the age of compulsory school attendance so as to 

4 include children of the age of fourteen. 

If the report of the Board of Education be favorable to an 
increase in the compulsory school age to fifteen, we recom- 
mend the passage of the following bill : — 

Be it enacted by the Senate and House of Representatives in General 
Court assembled, and by the authority of the same, as follows: 1 , 

1 Section 1. Section twenty-eight of chapter one hundred 

2 and six of the Revised Laws is hereby amended by striking 

3 out the word " fourteen," in the first line, and inserting in 

4 place thereof the word : — fifteen, — so as to read as follows : 

5 — Section 28. No child under fifteen years of age shall be 

6 employed in any factory, workshop or mercantile establish- 

7 ment. • . . 

Extension of Child-labor Laws. — A second proposition 
restricting the scope of child labor relates to an extension of 
prohibition to occupations not now covered. Children under 
fourteen years of age can now work in employments other 
than factories, workshops and mercantile establishments 
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when school is not in session. They can thus work in 
offices and hotels ; engage in street trades, as newspaper 
boys, bootblacks and pedlers; deliver for express or tele- 
graph companies, or act as messengers. If employment 
throughout the day is considered undesirable for children 
under fourteen years of age in factories and stores, it would 
seem equally so for children in business offices, hotels, and 
in express or messenger service. Restrictions have already 
been extended over some of these employments in New 
York and Illinois. New York has this year extended the 
child-labor law to protect children in cities of over 3,000 
inhabitants, employed in business offices, telegraph offices, 
restaurants, hotels, apartment houses, and "in the distribu- 
tion and transmission of merchandise or messages " (Acts of 
1903, c. 255) ; and Illinois includes in the list of employ- 
ments prohibited to children under fourteen, work in offices 
and hotels. 

We therefore recommend the passage of the following 
bill : — 

An Act to extend the Restriction op the Employment of 

Minors. 

Be it enacted by the Senate and House of Representatives in General 
Court assembled, and by the authority of the same, as follows: 

1 Section 1. Section twenty-eight of chapter one hundred 

2 and six of the Revised Laws is hereby amended by striking 

3 out the word u or," in the second line, and inserting after the 

4 words " mercantile establishments," at the end of that line, 

5 the words : — business office, telegraph office, hotel, or apart- 

6 ment house, or in the distribution or transmission of merchan- 

7 dise or intelligence, — so as to read as follows : — Section 28. 

8 No child under the age of fourteen years shall be employed in 

9 any factory, workshop, mercantile establishment, business office, 

10 telegraph office, hotel or apartment house, or in the distribu- 

11 tion or transmission of merchandise or intelligence. . . . 

1 Section 2. Amend section twenty-nine of chapter one 

2 hundred and six of the Revised Laws by striking out the word 

3 " or," in the second line, and inserting after the words " mer- 

4 cantile establishment," in the second line, the words : — busi- 

5 ness office, telegraph office, hotel or apartment house, or in the 
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6 distribution or transmission of merchandise or intelligence, — 

7 so as to read as follows: — Section 29. No child under six- 

8 teen years of age shall be employed in a factory, workshop, 

9 mercantile establishment, business office, telegraph office, hotel 

10 or apartment house, or in the distribution or transmission of 

11 merchandise or intelligence, unless his employer procures and 

12 keeps on Gle accessible . . . 

Employment of Illiterates under Sixteen. — While we are 
not yet prepared to recommend the exclusion from labor in 
gainful occupations of all children under sixteen years of age, 
we believe that illiterates under sixteen years of age who 
cannot read at sight and write legibly in the English language 
should not be permitted to engage in employment while day- 
schools are in session. At the present time all illiterate 
minors, including those sixteen years and upwards, are 
obliged, if they work, to attend an evening school (R. L., 
c. 106, § 35). 

The number of weekly sessions, as well as the length of 
the term of evening schools, varies in different cities and 
towns. Undoubtedly the work of these schools is well done, 
but in many instances this double duty of day labor and 
evening attendance we believe to be a hardship to children 
as young as fourteen and fifteen years old. It does not con- 
duce to the development of an educated electorate. The 
exclusion of illiterate minors under sixteen from employment 
will create some hardship in individual families and possibly 
be temporarily an inconvenience to some mills ;* but if a 
minimum amount of education is regarded as a condition to 
the franchise in Massachusetts, a consistent policy demands 
that the school retain its claim upon the child to at least 
the age of sixteen, in order to make good this condition. 
We therefore recommend the following bill : — 

* An inquiry made in one of our large textile centres in Massachusetts shows 
that in five mills, employing 12,000 people, there were, in all, 231 employees between 
the ages of fourteen and sixteen who could not read and write English ; that in two 
of these mills, out of a total of 88 who could not read and write English, 34 were 
. able to read and write in some other language. In one mill it was found that, out 
of a total of 40 who could not read or write English, there were 1 Assyrian, 18 
Greeks, 6 French and 15 Portuguese. 
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An Act to forbid the Employment of Minors under Six- 
teen Years of Age who cannot read and write in the 
English Language. 

Be it enacted by the Senate and House of Representatives in General Court 
assembled, and by the authority of the same, as follows : 

1 Section 1 . Amend section thirty-two of chapter one hun- 

2 dred and six of the Revised Laws by inserting after the words 

3 u in the case of a minor, " in the fifth paragraph of the form 

4 prescribed in said section for the age and schooling certifi- 

5 cate, the words : — more than sixteen years of age, — and by 

6 inserting at the end of the form prescribed for the age and 

7 schooling certificate, and before line twelve in said section, a 

8 new paragraph, as follows : — 

9 Bat such age and schooling certificate shall not be issued to 

10 a minor less than sixteen years of age who cannot read at 

11 sight and write legibly simple sentences in the English lan- 

12 guage, — so as to read as follows : — 

13 In the case of a minor more than sixteen years of age who cannot 

14 read at sight and write legibly simple sentences in the English lan- 

15 guage, the certificates shall continue as follows, after the word " lan- 

16 guage : " — 

17 I hereby certify that (he or she) is regularly attending the (name 

18 ) public evening school. This certificate shall continue in 

19 force only so long as the regular attendance of said minor at the 

20 evening school is endorsed weekly by a teacher thereof. 

21 But such age and schooling certificate shall not be issued to 

22 a minor less than sixteen years of age who cannot read at sight 

23 and write legibly simple sentences in the English language. 

1 Section 2. Section thirty-five of chapter one hundred and 

2 six of the Revised Laws is hereby amended by striking out the 

3 word " fourteen," in the second line, and inserting therefor 

4 the word : — sixteen, — so as to read as follows : — Section 35. 

5 While a public evening school is maintained in the city or 

6 town in which any minor who is over sixteen years of age . . . 

Employment of Children at Night. — Various proposi- 
tions have been made to prohibit further the labor of children 
at night. In 1888 a law was passed preventing night work ' 
by children under fourteen years of age between 7 p.m. and 
6 a.m. ; and in 1890 a restrictive measure was enacted pro- 
hibiting minors from working in manufacturing establish- 
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tnents between 10 p.m. and 6 a.m. These laws still stand. 
In addition, there is an implied limitation upon night work 
of minors in mercantile establishments, by the law limiting 
the number of hours of labor to 58 per week, except during 
the month of December.* 

So far as we can learn, the application of the 58-hour law 
in factories, mechanical establishments, workshops and mer- 
cantile establishments practically shuts out children from 
night work in the bulk of the industries in the State ; only 
by the shifting of the hours of labor can children be required 
to work after 6 or 7 p.m. In practice, such employment is 
only exceptionally utilized, as by mills, in order to make up 
lost time on account of a temporary stoppage of machinery ; 
or by smaller mercantile establishments, where children are 
called in occasionally after school hours to do evening work. 

From such inquiry as we have been able to make we do 
not believe that the manufacturing interests of the State 
would be seriously affected by the extended prohibition of 
night labor after 7 p.m. to all children under sixteen years 
of age. Textile mills, which appear to be chiefly interested 
in child labor, rarely run after 6 p.m., and then, as observed 
above, so far as the labor of women and minors is concerned, 
only to make up lost time because of stoppage of machinery. 
Some mills discountenance the practice of running over-time 
at night, believing that it tends to irregularity in production. 
A uniform prohibition would put all mills in this State upon 
the same basis, and any advantage which the mills of this 
State may gain by the very slight occasional running over- 
time allowed by the 58-hour law is very inconsiderable 
when interstate competition is considered. In well-regu- 
lated manufacturing establishments the time lost on account 
of accidents is small ; and when accidents do occur, it ap- 
pears that a margin of one hour after 6 p.m., as permitted 
under our recommendation, would be in most cases ample 
to make good the interruption. 

* In Michigan, children nnder sixteen cannot be employed between 6 p.m. and 7 
a.m. ; in New Jersey, prohibition of night employment applies to all children nnder 
sixteen, except in canneries, glass works and fruit-preserving establishments ; in 
Ohio, to girls nnder eighteen and to boys nnder sixteen ; in Illinois, Minnesota and 
Oregon, to all under sixteen ; in New York, children under sixteen cannot be em- 
ployed after 9 p.m. 
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Again, it is to be observed from the statistics previously 
presented that the total number of children under sixteen 
years of age employed in all our mills is not very large. 
Inasmuch as we make no recommendation in favor of pro- 
hibiting women from working up to 10 o'clock in the even- 
ing, we believe that the mills will not be seriously affected 
by this proposed further regulation of the labor of children 
at night. The arguments in. favor of shutting children out 
from night work are so obvious that they do not need ex- 
tended discussion, nor does it appear that one kind of 
employment should be favored as against another. The 
physical and moral advantages to be gained by exclusion 
from night work are common to all children. We therefore 
recommend that no children under sixteen years of age be 
permitted to engage in any gainful occupation between 7 
o'clock in the evening and 6 o'clock in the morning. This 
proposition is incorporated in the following bill : — 

An Act relative to the Hours of Labor of Minors less 
than Sixteen Years of Age. 

Be it enacted by the Senate and House of Representatives in General 
Court assembled, and by the authority of the same, as follows: 

1 Section 1. Section twenty-seven of chapter one hundred 

2 and six of the Revised Laws is hereby amended by inserting 

3 after the word " morning," in the fourth line, the words : — nor 

4 shall any minor less than sixteen years of age be employed in 

5 any gainful occupation between seven o'clock at night and six 

6 o'clock in the morning, — so as to read as follows : — Section 27. 

7 No person, and no agent or officer of a person or corporation, 

8 shall employ a woman or minor in any capacity for the purpose 

9 of manufacturing between ten o'clock at night and six o'clock 

10 in the morning ; nor shall any minor less than sixteen years of 

11 age be employed in any gainful occupation between seven 

12 o'clock at night and six o'clock in the morning. Whoever 

13 violates the provisions of this section shall be punished by a 

14 fine of not less than twenty nor more than fifty dollars for each 

15 offence. i 

Reduction of' Hours of Labor. — As seen above, some of 
the bills brought before the committee propose that the 
labor of children shall be restricted by reducing the number 
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of hours of labor per day or per week, as, for example, to 9 
hours per day, or 54 hours per week. Inasmuch as the 
labor of children interlocks in some industries with the 
labor of adults who now work 10 hours per day, we fear 
that such a restriction would practically result in the dis- 
charge of children from employment. Such an outcome 
would be unfortunate, unless the children were forced to 
attend school by a change in the compulsory school law, 
already referred to. We therefore do not favor the consid- 
eration of legislation further limiting the number of hours of 
labor of children until that question is reported upon by the 
State Board of Education. 

Fifty-eight Hour Law in Mercantile Establishments. — It 
has been represented that much hardship results from the 
exception made in the 58-hour law (R. L., c. 106, § 23), by 
which women and minors in mercantile establishments may be 
compelled to work long hours during the month of Decem- 
ber. We understand that, as a rule, many of the larger 
stores do not take advantage of this exception, but obey the 
spirit of the 58-hour law throughout the year. We see no 
reason why all establishments should not conform to the 
more considerate practice of the majority. If stores find it 
necessary to keep open evenings in order to satisfy the re- 
quirements of customers at the holiday season, arrangements 
should be made for adjusting the hours of employees through- 
out the day so that the total number of hours does not ex- 
ceed 58 per week. If more assistance is needed because of 
additional trade, we see no reason why exceptional burdens 
should be placed upon the old employees, instead of hiring 
an additional force. We consequently recommend the 
following bill : — 

An Act to extend the Provisions op the Fifty-eight Hour 
Law for Women and Minors so as to include the Month 
of December. 

Be it enacted by the Senate and House of Representatives in General 
Court assembled, and by the authority of the same, as follows: 

1 Section 1. Section twenty-three of chapter one hundred 

2 and six of the Revised Laws is hereby amended by striking 

3 out in the third line, after the word u week," all of the fourth 
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4 line and all of the fifth line preceding the words " every em- 

5 ployer," being the following words: — u but the provisions of 

6 this section shall not apply during December to persons who 

7 are employed in shops for the sale of goods at retail," — so as to 

8 read as follows : — Section 23. No child under eighteen years 

9 of age and no woman shall be employed in laboring in a 

10 mercantile establishment more than fifty-eight hours in a 

11 week ... 

In the opinion of this committee, present conditions do 
not justify us in recommending any change at this time in 
the law restricting the labor of women and minors to 58 
hours per week, except as above proposed. 

The foregoing recommendations refer to fundamental 
principles, — that children should be educated, rather than 
work; that they should not work in the evening; that 
ignorance is inconsistent with good citizenship ; and that 
legislation should be uniform for all months of the year. 
Whatever amendments to our factory laws are found wise in 
the course of experience, in order to enforce these princi- 
ples, should be cheerfully supported. No obstacles should 
be placed in the way of perfecting amendments. 

Saturday Half -holiday . — We believe that the growing 
custom of providing Saturday halt-holidays for employees 
is deserving of every encouragement, and, while no legisla- 
tion on this point seems to be required under present cir- 
cumstances, we commend the practice to the favorable notice 
of employers and of the public. 

Tenement-house Labor. — Our attention has been called 
to the desirability of an amendment to the law regulating the 
manufacture of tenement-made clothing. Section 56 of 
chapter 106 of the Revised Laws has gone far toward eradi- 
cating an evil much complained of, known as the "sweat 
shop." It provides that all persons engaged in making 
clothing in tenements or dwelling houses must procure a 
license, and that the premises occupied shall be licensed and 
be subject to inspection. Such licenses are kept on file by 
the factory inspectors. It would conduce to the more effec- 
tive enforcement of the law, aid in {racing the persons hold- 
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ing and seeking to hold such licenses, and save much valuable 
time, if there were a monthly list of' employees filed in the 
office of the Chief of the District Police by employers in 
this branch of industry. We recommend the passage of the 
following bill : — 

An Act more effectually to prevent the Existence of 

Sweat Shops. 

Be it enacted by the Senate and House of Representatives in General 
Court assembled, and by the authority of the same, as follows : 

1 Section 1. Section fifty-six of chapter one hundred and six 

2 of the Revised Laws is hereby amended by adding after the 

3 word "family," at the end of said section, the following: — 

4 Every person, firm or corporation hiring, employing or con- 

5 tracting with a member of a family holding a license under this 

6 section for the making, altering, repairing or finishing of gar- 

7 ments or wearing apparel to be done outside the premises of 

8 such employer shall keep a register of the names and addresses 

9 plainly written in English of the persons to whom such work is 

10 given, and shall forward a copy of such register once a month 

11 to the chief of the district police. 

Dangerous Occupations. — Our attention has been directed 
to the need of further legislation in regard to the protection 
of labor in the dangerous trades. Large powers have 
already been given to the district police to secure the guard- 
ing of machinery, the inspecting of boilers and the sanitary 
construction and supervision of buildings. In some indus- 
tries there are special risks, due to the unhealthful character 
of the occupation. These risks legislation should seek to 
minimize, but as yet there is very little official information 
in regard to the conditions of dangerous and injurious em- 
ployments in Massachusetts. The State Board of Health 
made certain investigations twenty-five years ago, and the 
Bureau of Statistics of Labor has also given some attention 
to this subject. The provisions in the present law are few 
and general. We have nothing comparable to the legisla- 
tion enacted in European countries. England, for example, 
has subjected to special regulation a considerable number of 
industries, as white lead factories, the manufacture of paints 
and colors, the manufacture of earthenware and china, 
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chemical works, mixing and casting of brass, wool sorting, 
etc. Children in particular should be excluded from extra- 
hazardous employments. It is, however, impossible to 
legislate wisely upon this subject now, because of lack of 
exact information in regard to industrial conditions. 

Much consideration was given by the committee to the 
suggestion that an investigation be made concerning all 
trades or processes used in different manufacturing establish- 
ments which are dangerous or injurious to the health of the 
employees. Section 44, chapter 106 of the Revised Laws, 
provides that : — 

The state board of health shall, upon the application of any 
citizen of the commonwealth, determine, after such investigation 
as it considers necessary, whether or not the manufacture of a 
particular acid is dangerous or injurious to the health of minors 
under eighteen years of age ; and its decision shall be conclusive 
evidence thereof. Whoever employs a child under eighteen years 
of age in the manufacture of an acid after the state board of 
health has determined that such manufacture is dangerous or in* 
jurious to his health shall be punished by a fine of one hundred 
dollars for each offence. 

It is possible that this statute ought to be extended, and 
we therefore recommend that an investigation should be 
made on this subject by the State Board of Health, co-oper- 
ating with the Bureau of Statistics of Labor. 

State Police. — It appears to the committee, when con- 
sidering the subject of the enforcement of all laws relating to 
the employment of women and children and of factory laws 
generally, that the State police force ought to be increased. 
The inspections are regularly made, but there is much to do 
in order to secure the application of the various provisions 
relating to sanitary conditions, the guarding of machinery, 
the exclusion of children under age, and all the various 
matters that come under the extensive body of laws known 
as factory acts. 

V. — Employers' Liability. 
The resolve creating this committee especially directs it 
to consider the liability of the employer for injuries received 
by the employee in the course of his employment, and the 
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creation of a disability or pension fund by the joint contri- 
butions of employers and employees. The intimate connec- 
tion of these two subjects is such that a comprehensive act 
pertaining to the whole relation of employers and employees 
when accidents or personal injuries occur must be taken into 
consideration. 

The specific bills on these subjects before the committee, 
introduced in the last Legislature, are as follows : a bill rel- 
ative to the liability of employers to make compensation for 
personal injuries suffered by employees in their service 
(Senate, No. 53) ; a bill relative to the amount of damages 
recoverable in cases of death of an employee caused by neg- 
ligence of the employer or of his agents or servants (Senate, 
No. 77) ; a bill relative to actions for the recovery of dam- 
ages for injury or death (Senate, No. 220) ; a bill relative 
to the assumption of risks by employees (House, No. 190) ; 
a bill relative to actions against employers for injuries to 
employees (House, No. 407) ; a bill relative to injuries 
upon or about railroads or railways (House, No. 408) ; a 
bill relative to actions of tort for personal injuries caused by 
defective appliances (House, No. 544) ; a bill relative to 
the assumption of risk by employees (House, No. 731, 
practically the same as House, No. 190) ; a bill relative to 
claims for personal injuries against railroad and street rail- 
way corporations (House, No. 756) ; a bill relative to the 
liability for personal injuries of street railway companies 
using the tracks of other street railway companies (House, 
No. 866) ; a bill relative to the recovery of damages against 
railroad or railway companies for injuries resulting in death 
(House, No. 871) ; a bill relative to the evidence in actions 
for negligence (House, No. 1000). 

These bills offer a basis for the fullest consideration of a 
subject which means much to the economic and vital inter- 
ests of the people at large. 

The number of personal injury cases of all kinds in the 
community is very large, and is constantly increasing with 
the growth of population, the extension of industry and the 
development of means of transportation. The volume of 
litigation in this class of cases, not to mention those which 
are compromised before suits are instituted, is sufficiently 
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large to engage almost the entire time of many sessions of 
courts and to demand from to time the appointment of 
new judges, with accompanying increase in court expenses. 
A much greater proportion of personal injury cases than 
ever before, in comparison with other cases, occupies the 
attention of trial courts. These cases, good and bad, en- 
cumber the court dockets and in various ways delay the 
progress of justice. It has been estimated that, of this 
large volume of personal injury cases, those particularly 
relating to employees constitute from one-eighth to one- 
seventh. The aim of the committee has been to deal exclu- 
sively with the subject of personal injuries to employees 
received in the course of their employment, and not with per- 
sonal injuries suffered by citizens independently of their em- 
ployment. 

It is asserted by employers and those representing 
them that employees are often induced by unscrupulous 
persons to bring groundless actions against their employers, 
to rely upon manufactured evidence, and that the sympa- 
thies and prejudices of juries frequently favor the employees. 
It is further claimed that the injured employee, if after a 
long time he is successful in recovering damages, receives 
in the end but a small part of the amount so recovered, 
owing to the expenses of litigation and the exorbitant and 
unreasonable charges of his lawyer and medical adviser. 

On the other hand, it is urged in behalf of the injured 
employee that the employer, either himself or, if insured, 
through his representative, upon the happening of an acci- 
dent at once sends agents to the place of accident, for the 
purpose of investigation and to secure evidence. The names 
of witnesses, together with their statements, are carefully 
preserved. The employee has no access to this evidence or 
the names of witnesses, and must prepare his case in the 
best way he can. It is also asserted that, as soon as the 
employee can be reached, he is approached by the claim 
agent of his employer, or by the claim agent of an employ- 
ers' liability insurance company if his employer is insured, 
and urged to settle his claim for damages for a trifling 
amount. The employee is told that if he goes to law it will 
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be a long time before he gets anything, and that the lawyers 
will get the larger share. 

If a settlement is not made and a suit follows, a great 
waste of time and money results to both parties. The 
plaintiff may be compelled to pay his lawyer liberally, if he 
is successful ; and the defendant may incur the expenses of 
claim agents, expert witnesses and lawyers, and also assume 
other expenses incidental to litigation, in addition to the 
verdict, if one should be rendered against him. It is true, 
indeed, that these expenses of the defendant are generally 
furnished by employers' liability insurance companies, when 
employers are insured by such companies against injuries to 
employees ; but the loss is of course paid by the insured 
employers as a class, in the premiums received by the insur- 
ance companies. At all events, there is a great waste of 
money, so far as justice and the rights of both employers 
and employees are concerned. The real beneficiaries fre- 
quently are not parties to the litigation, and oftentimes their 
selfish interests are served by defeating justice or by the 
promotion of injustice. It is no part of the duty of this 
committee, nor is it our intention, to censure the conduct of 
any persons for this condition of things, which indeed may 
be the result of forces and influences beyond the control of 
individuals. It would seem, however, to be for the true 
interest of the community, as well as for the interest of the 
employer and the injured employee, that some adequate 
remedy or remedies should be devised to correct these evils. 

Before suggesting remedies for the evils above referre'd to, 
it may be well briefly to review the law relating to personal 
injuries to employees as such. In doing so, it is convenient 
to refer to rights of employers and to rights of employees. 

These rights may be described as common law rights and 
statutory rights. The common law rights are those which 
exist independently of any action of the legislature, and are, 
generally speaking, embodied in the decisions of judges 
rendered during a long period of time. The statutory 
rights are those contained in acts of the legislature. 

Common Law Rights. — 1. The employee upon entering 
the employ of another is supposed to understand and assume 
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the danger and risk of the work he is expected to perform, 
provided he is of ordinary capacity and intelligence. This 
means, however, the ordinary dangers and risks of the em- 
ployment, and does not mean unusual and extraordinary 
dangers, known, or which ought to have been known, by 
the employer and not known by the employee. If such 
unusual dangers exist, it is the duty of the employer to 
apprise the employee of their existence. 

2. An employee has no remedy against his employer for 
personal injuries caused by the carelessness of a competent 
fellow workman. In other words, this is also a risk of em- 
ployment assumed by the employee. (The Employers' 
Liability Act, which will be referred to, modifies this rule 
in certain respects.) 

3. An employer is bound to provide machinery, buildings, 
elevators, etc., ways and approaches that are reasonably 
safe. He is not bound to furnish machinery, etc., that are 
perfectly safe, but such as are modern and used in well- 
appointed establishments. 

4. An employee cannot recover damages from his em- 
ployer if injured by reason of a defect in machinery, etc., 
of which he was apprised. In certain cases, nevertheless, 
he may recover damages if he has repeatedly requested the 
employer to repair a defect and the employer fails or neglects 
to do so, especially after the latter has promised to make the 
repairs. 

5. An employer is liable for an injury to an employee 
resulting from the carelessness of an incompetent, intem- 
perate or reckless fellow workman, if the employer was 
aware of such incompetency, or might have known it by 
exercising reasonable diligence. 

6. The injured employee, in order to recover damages, 
must in all cases prove that he was himself careful. In other 
words, he must show that he did not contribute to the 
accident. 

7. It is improbable that an employee could recover in 
Massachusetts for injuries sustained while performing work 
of unusual danger, through fear of discharge, after being 
directed by his employer to do the work. 
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8. The employer, as said above, is legally bound to in- 
struct one entering into his employment of exceptional and 
unusual dangers, known to him and not known to the em- 
ployee. If the employee is young, inexperienced, or below 
the average person in intelligence, the employer is bound to 
give him still greater instruction. 

9. At common law the legal representatives of an employee 
killed by the negligence of an employer can recover no 
damages if such employee dies instantly. (This rule has 
been modified in the cases of railroad and street railway em- 
ployees, and in cases arising under the Employers' Liability 
Act.) 

Statutory Rights. — 1. No employer, by virtue of a special 
contract with employees, can exempt himself from liability 
to such employees for injuries sustained by them on account 
of his negligence, and any such contract is null aftd void. 
(A corporation engaged in carrying passengers or in trans- 
porting freight cannot require a bond of an employee to 
indemnify it against loss or damage resulting from the negli- 
gence of such employee.) 

2. The legal representatives of a railroad employee killed 
through the carelessness of the company, and not his own or 
that of a fellow workman of the same grade, may recover an 
amount against the company, not less than $500 nor more 
than $5,000, provided he would have been entitled to main- 
tain an action for damages against such corporation if death 
had not resulted. But this action must be commenced within 
one year after the injury which caused the death. 

3. An employee of a railroad, injured by any locomotive, 
car or train used contrary to provisions of the railroad laws, 
shall not be considered to have assumed the risk of such in- 
jury, although he continues in the employment of such rail- 
road after the unlawful use of such locomotive, car or train 
has been brought to his knowledge. 

4. The Employers' Liability Act is an important statute, 
relating to personal injuries to employees ; and it was in- 
tended to extend the right of employees to recover for such 
injuries against employers. Its principal provisions may be 
briefly summarized as follows : — 
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a. Employees may recover for any defect in the 
condition of the ways, works or machinery of the em- 
ployer caused by the negligence of the employer or of 
some one in his employ, whose duty it was to see that 
the same were in proper condition or properly repaired. 

b. Employees may recover for the negligence of a 
superintendent, or of one acting as superintendent 
under the authority of the employer. 

c. On railroads the company is liable to the employee 
injured through the negligence of a person having the 
charge of any signal, switch, locomotive, engine or 
train. In the event of the death of the employee his 
legal representatives have the right to recover damages 
against the company. If death was not instantane- 
ous, or was accompanied by conscious suffering, the 
widow, and if no widow the next of kin, dependent on 
the employee at his decease, may recover damages 
against the company. If there are two suits, one by 
the legal representatives and one by the widow or next 
of kin, the total amount recovered shall not exceed 
$5,000, to be apportioned by the jury. 

d. Employees themselves, suing under this act, can 
recover an amount not exceeding $4,000. 

e. In any case under this act resulting in death, 
which follows instantaneously or without conscious 
suffering, the amount recoverable is not less than $500 
and not more than $5,000, to be assessed according to 
the degree of negligence of the employer or the negli- 
gence of the person for whose negligence he is made 
liable. 

f. No suit under this act can be maintained unless a 
written notice of the time, place and cause of the injury 
is given to the employer within sixty days of such 
accident, and unless the suit is brought within one year 
from the accident. The time of giving the notice is 
extended, in case the employee is physically or men- 
tally unable to give the notice within the required sixty 
days, to ten days beyond the removal of such inca- 
pacity ; and in the event of the death of the injured 
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employee, to ten days beyond the appointment of his 
legal representative. 

g. Employees working for sub-contractors upon the 
machinery, ways, works or plant of the employer have 
the same rights against the employer as have other em- 
ployees. 

A. Under this act an employee or his legal represent- 
atives cannot recover damages if he knew of the defect 
or negligence causing the injury, and failed within a 
reasonable time to notify his employer or some one in 
authority of such defect or negligence. 

i. An employer who has contributed to certain insur- 
ance funds for the benefit of injured employees may 
prove, in mitigation of damages recoverable by an in- 
jured employee under this act, the proportion contribu- 
ted by him to the benefit received by such employee. 

j. The Employers' Liability Act does not apply to 
injuries caused to domestic servants or farm laborers 
by fellow employees. 
It may truthfully be asserted that neither employers nor 
employees are satisfied with the present law pertaining to 
personal injuries to employees. The employers, on the one 
hand, claim that the tendency of juries is to increase their 
burdens by awarding liberal verdicts against them ; that 
laws are being passed more and more favorable to em- 
ployees ; and that there is a growing inclination of injured 
employees, either through their own indifference to friendly 
relations with their employers or through the influence of 
others, to institute legal proceedings against their employers 
for damages. 

On the other hand, some employees contend that under 
the present conditions injured employees do not receive 
substantial justice, or a fair and certain compensation for 
their injuries. It is also asserted that they are denied 
speedy trials in the courts, owing to the crowded dockets ; 
that they are forced to fight, not their employers, but un- 
sympathetic employers' liability insurance companies, with 
their corps of claim agents, experts and attorneys, which 
only tends to separate employer and employee, and discour- 
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age amicable relations between them, which should rather 
be fostered and developed. 

As to the intrinsic merits of the several propositions re- 
lating to the amendment of the present Employers' Liability 
Act, we are unable to agree ; but in view of the general act 
which we shall recommend, we believe it inexpedient at the 
present time to amend the Employers' Liability Act. 

Workmen's compensation acts, so called, have in differ- 
ent forms been enacted in several foreign countries, notably 
in Germany, Austria, Norway, Finland, Great Britain, 
Denmark, Holland, Sweden, Italy, France, Spain, New 
Zealand and South Australia. We are not aware, however, 
that any such act has been passed or been contemplated in 
any of the United States. 

Space will not permit an exhaustive examination and 
review of these foreign acts. In general, it may be observed 
that they are intended to afford injured employees a more 
certain, even if more moderate, compensation for accidents 
than is sometimes obtained under proceedings in court. 
If we should compare the amounts received by a large num- 
ber of employees under compensation acts with the amounts 
recovered by them in actions at law after deducting all ex- 
penses, it is probable that we should find little difference 
between such amounts. 

The best known of these acts is the British Workmen's 
Compensation Act of 1897, passed after long discussion. 
The facts relative to this act, its influence and results, have 
been especially reported for this committee by Mr. A. 
Maurice Low. His report is printed in Appendix No. 10, 
together with the British Workmen's Compensation Act. 

The object underlying all such acts, whether in Great 
Britain or in other countries, is to remove in a measure, 
and so far as safety will warrant, the economic insecurity of 
employees, on the theory that, where a man receives injury 
while in the course of his employment, society should recoup 
him in some measure without resorting to charity ; that a 
man working in any dangerous occupation, or in any occu- 
pation, as to that matter, is really doing a service to the 
public ; he is enabling the public to prosper through indus- 
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trial conditions, and therefore the public owes him some- 
thing should he meet with disaster; that capital recoups 
itself for losses by charging off a certain percentage every 
year for deterioration of plant ; that the working man has 
no means of charging off his deterioration of muscle and 
skill through the accidents incident to production, and that 
he ought, in all justice, to have such deterioration com- 
pensated in some reasonable way by society itself; that, as 
the deterioration of plant is paid for by being added to the 
cost of production, the deterioration of the man should also 
be added to the cost of production. The theory is, also, — 
and this has determined the acts of foreign countries in this 
respect, — that society ultimately pays all such costs through 
consumption. 

The question before this committee is, how to establish a 
system, so far as accidents are concerned, which shall be fair 
to the employee suffering injury, and to the employer who 
in the first instance has to pay for such injury. 

Under the proposed compensation act, the troublesome 
questions of assumption of risk, both in relation to defective 
ways, works and machinery, and the carelessness of fellow 
employees, are eliminated. In fine, there is no doubtful 
question of liability to be determined ; that is entirely re- 
moved. The only questions arising under the act are, Has 
the employee sustained an injury in his employment, and, if 
so, to what is he entitled? The sum to which he is entitled 
depends upon the seriousness and nature of his injury and 
the amount of his earnings. If he is killed, his dependents, 
if any, would receive an amount approximately equal to his 
aggregate wages for three years. In the event of his total 
or partial incapacity to work, as a result of the accident, he 
would be paid a weekly payment, not to exceed fifty per 
cent, of his earnings, for a period during such incapacity 
not to exceed a term of four years. Provision is also made 
in case there are no dependents or next of kin for paying 
the reasonable expenses of the last sickness and burial of 
the deceased employee. 

All questions of dispute between employers and employees 
arising under the act are settled by a committee equally rep- 
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resenting both parties, or by an arbitrator appointed by 
agreement between them, or by a referee appointed by a 
justice of the superior court in cases of disagreement. 
There is no appeal on questions of fact, but questions of 
law may be reserved and passed upon by the supreme 
judicial court. 

The act which the committee has prepared differs in some 
degree from the British Workmen's Compensation Act, — 
the one with which we are most familiar. It is to be hoped 
that the changes which we have seen fit to make in that act 
will be deemed to be salutary, and more in conformity with 
local laws and conditions. 

While we are unanimously of opinion that the Employers' 
Liability Act and the Compensation Act should not perma- 
nently coexist as to the same establishments, we are divided 
on the question whether the Liability Act should continue 
in force temporarily as to such establishments as are covered 
by the Compensation Act until the latter shall have been 
tested by actual experience. We believe that in any event 
the injured employee should always have the option of re- 
covery at common law in the event of gross negligence on 
the part of the employer. Section 3 of the accompanying 
bill must be taken, therefore, as subject to the question of 
the Liability Act, as above discussed. 

The question as to whether the employee should, prior to 
an accident, make an election of the remedy to which he 
would resort, has been thoroughly considered, but no practi- 
cal method of making such election has been suggested to 
or ascertained by the committee. Under section 3 of the bill 
we recommend that the injured employee may, at his option, 
either claim compensation under it or proceed against his 
employer as though the act had not been passed, but shall 
be bound by whatever proceedings he first institutes against 
his employer. Should the employee be compelled to make 
an election as to which method he would adopt prior to 
any accident, to make such election effective he would have 
to file with his employer notice of such election, or file in 
some public office notice of such election, or make his elec- 
tion in duplicate, keeping one copy himself. Massachusetts 
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is an industrial State, and the large number of persons em- 
ployed who would be covered by any employers' liability law 
would render any such election nugatory. The shifting of 
employees, their migration from one employer to another, 
their employment for a brief time, — all these matters offer 
obstacles which ^cannot well be overcome, or sufficiently 
overcome to warrant any provision compelling a prior elec- 
tion of the manner in which an employee shall proceed to 
recover damages for injuries incurred. 

All our considerations, therefore, lead us to recommend 
the following bill : — 

An Act providing for Compensation to Employees for Per- 
sonal Injuries received in the Course of their Employ- 
ment. 

Be it enacted by the Senate and House of Representatives in General 
Court assembled, and by the authority of the same, as follows: 

1 Section 1. If an employee in any employment to which 

2 this act applies receives personal injury while performing duties 

3 growing out of or incidental to such employment, he shall be 

4 paid compensation by his employer in accordance with the scale 

5 and conditions of compensation hereinafter provided. 



1 Section 2. The employer shall not be liable under this act 

2 for any injury which does not incapacitate the employee for a 

3 period of at least one week from earning full wages at the 

4 work at which he was employed. r «' 

1 Section 3. When an employee is injured by the negligence \ 



2 of the employer, or of some person for whose act or default the 

3 employer is liable independently of this act, such liability of 

4 the employer shall not be affected by this act, but such injured 

5 employee may at his option either claim compensation under 

6 this act, or proceed against his employer as though this act 

7 were not passed ; but the employer shall not be liable to pay 

8 compensation to the injured employee both under this act and 

9 under proceedings instituted independently thereof, and the 

10 injured employee shall be bound by the proceedings which he 

11 first institutes against his employer. 

1 Section 4. If it shall appear that an employee was injured 

2 by reason of his own wilful or fraudulent misconduct, any 

3 compensation claimed by him under this act may be disallowed. 
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1 Section 5. All questions arising under this act as to the 

2 liability of employers to pay compensation under the same, or 

3 as to the amount or duration of such compensation, if not 

4 settled by the agreement of the parties interested therein, shall, 

5 subject to the provisions of this act, be settled by arbitration 

6 as hereinafter provided. 

1 Section 6. No proceedings for compensation for an injury 

2 under this act shall be maintained unless a notice of the acci- 
N 3 dent shall have been given to the employer as soon as practi- 

^ 4 cable after the happening thereof, «and unless the claim for 

j * ; i ' ^5 compensation with respect to such accident shall have been 

I -s <^\ 6 made within six months after the occurrence of the same, or, 

1 ^ *i 7 in case of the death of the employee or in the event of his 

'. ' 8 physical or mental incapacity, within six months after such 

9 death or the removal of such physical or mental incapacity. 

10 Such notice shall be in writing, and shall contain the name 

11 and address of the person injured, and shall state in ordinary 

12 language the time, place and cause of the injury, and shall be 

13 signed by the person injured or by a person in his behalf, or 

14 by his legal representative in the event of his death ; and such 

15 notice shall be served upon the employer, or upon one em- 

16 ployer if there are more employers than one, or upon any 

17 officer of a corporation if the employer is a corporate body, 

18 by delivering the same to the person on whom it is to be served, 

19 or at his residence or place of business, or by mail by a regis- 

20 tered letter addressed to the person on whom it is to be served 

21 at his last known place of residence or place of business. A 

22 notice given under the provisions of this act shall not be held 

23 invalid or insufficient by reason of any inaccuracy in stating 

24 the time, place or cause of the injury, if it is shown that there 
-25 was no intention to mislead, and that the employer was not 
26 in fact misled thereby. 

1 Section 7. If an employer enters into a contract, written 

2 or oral, with an independent contractor to do part of such 

3 employer's work, or if such contractor enters into a contract 

4 with a sub-contractor to do all or any part of the work com- 

5 prised in such contractor's contract with the employer, and 

6 such employer would, if such work were executed by employees 

7 immediately employed by him, be liable to pay compensation 

8 under this act to those workmen, such employer shall be liable 

9 to pay to such employees any compensation which would be 
10 payable to them under this act by such independent or sub- 
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11 contractors if such independent or sub-contractors were em- 

12 ployers to whom this act applies. Such employer, however, 

13 shall be entitled to recover indemnity from any other person 

14 who would have been liable to such employees independently 

15 of this section. This section shall not apply to any contract 

16 of such independent or sub-contractors which is no part of, or 

17 process in, the trade or business carried on by such employer. 

1 Section 8. If any employer becomes liable under this act 

2 to pay compensation to any employee, and is entitled to any 

3 sum from insurers due to an employee under such liability, and 

4 also becomes insolvent, or makes a composition or arrangement 

5 with his creditors, such employee shall have a first lien upon 

6 the sum aforesaid for the amount so due him ; and any justice 

7 of the superior court, upon motion of any interested person, 

8 may order the insurers to pay over such sum to the person or 

9 persons entitled thereto under this act. 

1 Section 9. If an employee sustains an injury for which 

2 compensation is payable under this act, and which was caused 

3 under circumstances creating a legal liability therefor in some 

4 person other than his employer, such employee may, at his 

5 option, proceed independently of this act to recover damages 

6 against such other person, or against his employer for compen- 

7 sation under this act, but not against both ; and if compensa- 

8 tion be paid under this act under such conditions, the employer 

9 shall be entitled to recover indemnity therefor from such other 
10 person. 

1 Section 10. This act shall apply only to employment on or 

2 in or about a railroad, a street railway, a factory, a workshop,) 

3 warehouse, a mine, a quarry, engineering work, and any build- 

4 ing which is being constructed, repaired, altered or improved 

5 by means of a scaffolding, temporary staging or ladder, or 

6 being demolished, or on which machinery driven by steam, 

7 water or other mechanical power is being used for the purpose 

8 of the construction, repair or demolition thereof. 

1 Section 11. The following words and phrases, as used in 

2 this act, shall, unless a different meaning is plainly required by 

3 the context, have the following meanings : — 

4 "Engineering work" shall mean any work of construction, 

5 operation, alteration or repair of a railroad, railway, of the 
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6 works of gas, telephone, telegraph, water and electric light 

7 companies, harbor, dock, vessel, canal, sewer, and any work 

8 for the construction, alteration or repair of which machinery 

9 driven by steam, water or other mechanical power is used. 

10 " Factory" shall mean any premises where steam, water or 

11 other mechanical power is used in aid of any manufacturing 

12 process there carried on. 

13 " Workshop " shall mean any premises, room or place, which 

14 is not a factory as above defined, wherein manual labor is ex- 

15 ercised by way of trade or for purposes of gain in or incidental 

16 to a process of making, altering, repairing, ornamenting, fin- 

17 ishing or adapting for sale any article or part of an article, and 

18 to which or over which premises, room or place the employer 

19 .of the persons working therein has the right of access or con- 

20 troi ; but the exercise of such manual labor in a private house 

21 or private room by the family dwelling therein or by any of 

22 them, or if a majority of the persons therein employed are 

23 members of such family, shall not of itself constitute such 

24 house or room a workshop within this definition. 

'25 "Employer" shall include any number of individuals, firms 
■ 26 or corporations, or their successors, and the legal representa- 

27 tives of deceased employers. 

28 " Employees " shall mean every person who is engaged in an 

29 employment to which this act applies, whether engaged in 

30 manual labor or otherwise employed, and whether his agree- 

31 ment is expressed or implied, oral or in writing. Any reference 

32 to an employee who has been injured shall, when the employee 

33 is dead, also include his legal representative, dependents and 

34 other persons to whom compensation may be payable. 

35 " Dependents" shall mean such members of the employee's 

36 family or next of kin as were entirely or partly dependent upon 

37 the earnings of the employee at the time of his death. 

1 Section 12. The amounts of compensation payable under 

2 this act shall be as provided in this section. 

3 First. In case death results from the injury : — 

4 If the employee leaves any dependents wholly dependent 

5 upon his earnings at the time of his death, a sum shall be pay- 

6 able equal to his earnings in the employment of the same em- 

7 ployer during the three years next preceding the injury, or the 

8 sum of one thousand dollars, whichever of those sums is the 

9 larger, but not exceeding in any case two thousand dollars : 
10 provided, that the amount of any weekly payments made under 
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11 this act shall be deducted from such sum ; and if the period of 

12 the employee's employment by the said employer has been less 

13 than the said three years, then the amount of his earnings dur- 

14 ing the said three years shall be deemed to be nine hundred 

15 and thirty-six times his average daily earnings during the 

16 period of his actual employment under the said employer. 

17 If the employee leaves only dependents partly dependent 

18 upon his earnings at the time of his death, a sum shall be pay 

19 able not exceeding in any case the amount payable under the 

20 foregoing provisions of this section, as may be agreed upon, 

21 or, in default of agreement, may be determined on arbitration 

22 under this act. 

23 If the employee leaves no dependents, the reasonable ex- 

24 penses of his burial and last sickness shall be payable, which 

25 shall not exceed two hundred dollars. 

26 Second. In case total or partial incapacity for work results 

27 from the injury : — 

28 In such case a weekly payment during the incapacity after 

29 the first week shall be payable, which shall not exceed in 

30 amount fifty per cent, of his average weekly earnings during 

31 the previous twelve months, if he has been so long employed ; 

32 but if not, then a weekly payment shall be payable, equal to 

33 fifty per cent, of six times his average daily earnings for any 

34 less period during which he has been in the employment of the 

35 same employer. Such weekly payment, however, shall not 

36 exceed in any case ten dollars, but such weekly payment^hall 

37 not extend over a period exceeding four years. 

1 Section 13. In fixing the amount of the weekly payment, 

2 regard shall be had to the difference between the amount of the 

3 average weekly earnings of the employee before the accident 

4 and the average amount which he is able to earn after the acci- 

5 dent, and to any payment other than wages which he may re- 

6 ceive from the employer on account of his injury during the 

7 period of his incapacity. 

1 Section 14. After an employee has given his employer a 

2 notice of an injury, as provided under this act, he shall, if so 

3 requested by his employer, submit himself for examination to a 

4 physician or surgeon authorized to practise medicine under the 

5 laws of the Commonwealth, furnished and paid by the em- 

6 ployer. If he refuses to submit himself to such examination, 

7 or in any way obstructs the same, his right to compensation, 
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8 and any proceedings under this act in relation to compensation, 

9 shall be suspended, and his compensation during such period 

10 of suspension may be forfeited until such examination takes 

11 place. 

1 Section 15. The sum payable under this act in case of the 

2 death of the injured employee shall be paid to his legal repre- 

3 sentative, or, if he has no legal representative, to his depend- 

4 ents, or, if he leaves no dependents, to the persons to whom the 

5 expenses for the burial and last sickness are due. If the pay- 

6 ment is made to the legal representative of the deceased em- 

7 ployee, it shall be paid by him to the dependents or other 

8 persons entitled thereto under this act. ' 

1 Section 16. Any question that may arise under this act as 

2 to who are dependents for their support, or as to whether there 

3 are any dependents, or as to whether there are any dependents 

4 who are wholly or partly dependent, or as to the amount pay- 

5 able to each dependent, shall, in the absence of agreement by 

6 the paities, be determined by arbitration as provided in this 

7 act : provided, that no savings or insurance of an injured em- 

8 ployee independent of this act shall be taken into consideration 

9 in determining the compensation to be paid hereunder. 

1 Section 17. Any employee receiving weekly payments 

2 under this act shall, if so requested by his employer, from time 

3 to time submit himself for medical examination as provided in 

4 section fourteen of this act ; but if he is dissatisfied with the 

5 certificate of such practitioner concerning his condition, he may 

6 submit himself for examination to one of the medical practi- 

7 tioners appointed for the purposes of this act, as hereinafter 

8 provided, and the certificate of such medical practitioner as to 

9 the condition of the employee at the time of the examination 

10 shall be given to the employer and the employee, and it shall be 

11 conclusive evidence of that condition. If the employee refuses 

12 to submit himself to any examination required herein, or if he 

13 in any way obstructs the same, his rights under this act to com- 

14 pensation shall be suspended, as provided in section fourteen 

15 of this act, and his compensation during such period of suspen- 

16 sion may be forfeited. 

1 Section 18. Any weekly payment made under this act may 

2 be reviewed by a committee chosen as provided in section 

3 twenty-one of this act, at the request either of the employer or 
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4 of the employee ; and on such review it may be ended, dimin- 

5 ished or increased, subject to the maximum amount above pro- 

6 vided, and the amount of payment in case of disagreement shall 

7 be settled by arbitration under this act. 

1 Section 19. Whenever any weekly payment has been con- 

2 tinued for not less than six months, the liability therefor may, 

3 on the application by or on behalf of the employer, be redeemed 

4 by the payment of a lump sum, to be settled, in default of 

5 agreement, by arbitration under this act. 

1 Section 20. No payment made under this act shall be 

2 assignable or subject to attachment, or be liable in any way 

3 for any debts. 

1 Section 21. Any employer and his employees may choose 

2 a committee equally representing their respective interests, 

3 which committee shall have the power to consider and adjust 

4 matters of dispute under this act between employers and em- 

5 ployees, unless either party objects by a notice in writing to 

6 the other party to such action by said committee in relation to 

7 any particular matter, before it shall proceed to consider such 

8 particular matter.^ Said committee may, however,' in its dis- 

9 cretion, and in default of unanimous agreement shall, refer any 
10 matter in dispute to arbitration as hereinafter provided. 

1 Section 22. If no committee is chosen or either party 

2 objects, or the said committee refers the matter in dispute as 

3 provided in section twenty-one of this act, or fails to settle the 

4 same within three months from its submission to them, the 

5 matter in dispute shall be settled by a single arbitrator agreed 

6 on by the parties, or in the absence of such agreement by them 

7 such arbitrator shall be appointed by any justice of the superior 

8 court, and shall be called under this act a referee, according to 

9 procedure which shall be prescribed by said court. 

1 Section 23. Any referee so appointed by a justice of the 

2 superior court shall for the purposes of this act have the powers 
.3 of an auditor, except as otherwise provided herein, and shall 

4 receive the same compensation and be paid in the same manner. 

5 The proceedings before said referee shall be the same as those 

6 had before auditors, unless the superior court shall prescribe 
.' 7 additional or other rules for the conduct of said proceedings. 
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1 Section 24. Any referee so appointed by a justice of the 

2 superior court may, at his discretion, submit any question of 

3 law arising under this act to any justice of the superior court 

4 for his decision ; and such decision, or a decision rendered by 

5 the arbitrator himself in regard to any question of law, shall be 

6 conclusive, unless exceptions to the same are taken and filed 

7 in the supreme judicial court for final determination : provided, 

8 however, that until such final determination any justice of the 

9 superior court may, in serious and worthy cases, order the 

10 employer to pay such a weekly payment to the injured employee 

11 as in the judgment of the said justice may be fair and reasona- 

12 ble, but such allowance shall not exceed the amount to whioh 

13 said employee might ultimately be entitled to receive under 

14 this act. 

. 1 Section 25. In the event of the death of a referee appointed 

2 as aforesaid, or his refusal or inability to act, any justice of the 

3 superior court, on motion of any interested party, may appoint 

4 a new referee. 

1 Section 26. Whenever the amount of compensation under 

2 this act shall have been ascertained, or any weekly payment 

3 amended, or any other matter decided, by any arbitrator or 

4 referee, a memorandum thereof shall be filed by said arbitrator 

5 or referee in the office of the clerk of the superior court for the 

6 county in which said decision was rendered, in manner and 

7 form prescribed by said court. The said clerk shall file 

8 such memorandum without expense to any party, with other 

9 memoranda of a similar nature, which shall be accessible to 

10 all interested parties or their attorneys. Such memorandum 

11 shall for all purposes have the same force and effect as a 

12 judgment of the court : provided, that the same may at any 

13 time be corrected by order of any justice of the superior court. 

1 Section 27. The proceedings for compensation under this 

2 act shall take place in the county where all the parties reside, 

3 and if they reside in different counties, then the proceedings 

4 shall take place in the county wherein the accident occurred 

5 from which said proceedings shall arise. The hearings in re- 

6 gard to said matters shall be held in the places most convenient 
* 7 to all the interested parties. 

1 Section 28. The justices of the superior court may make 

2 such rules as they may deem necessary for the proper conduct 
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3 of proceedings under this act, as far as they pertain to the said 

4 court, its officers and the referees appointed by them as here- 

5 inbefore provided. 

1 Section 29. No court fees shall be paid by any party in 

2 relation to any proceeding in the superior court, or for the entry 

3 or filing of any original papers pertaining to matters arising 

4 under this act. No taxable costs shall be incurred by either 

5 party in any proceedings before an arbitrator or referee under 

6 this act. 

1 Section 30. Any sum awarded as compensation hereunder 

2 shall be paid to the person entitled thereto upon his receipt for 

3 the same. The justices of the superior court may make rules 

4 regulating the fees which may be charged by attorneys for ser- 

5 vices rendered by them in proceedings under this act. 

1 , Section 31. The governor, with the advice and consent of 

2 the council, may from time to time appoint the necessary num-. 

3 ber of physicians and surgeons required for the purposes of 

4 this act, who shall each receive a fee not exceeding three dollars 

5 for each examination, which fee shall be paid by the county 

6 in which such examination takes place. 

1 Section 32. This act shall take effect on the first day of 

2 January, nineteen hundred and five. 

Pension Fund. — In regard to pension funds established 
and sustained by joint contributions of employers and em- 
ployees, we have no recommendation to make. The pro- 
posed measure providing for compensation for accidents 
will, if it become a law, cover a large proportion of cases 
which would be subject to any pension fund established by 
employers. All joint funds should be matters of purely 
voluntary action, and not the subjects of legislation. There 
are so many complications connected with industrial affairs 
that it is quite impossible to frame an act which would be 
just in a majority of cases. The imperial government of 
Germany has what is known as a compulsory insurance law, 
under which employees receive certain annuities. The em- 
ployees contribute one-fourth the amount necessary to carry 
on the institution, the employers also contribute one-fourth 
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and the government one-half, or very nearly these propor- 
tions. But such a scheme involves insurance by the govern- 
ment itself, and any scheme authorized by law which would 
be compulsory upon employers and employees must neces- 
sarily partake of the principle of government insurance. 

While the German system has worked fairly well, and 
obviates a vast amount of almsgiving, we do not feel it wise 
to recommend its establishment in this Commonwealth. On 
the other hand, we recommend that voluntary schemes be 
undertaken wherever the conditions of industry will war- 
rant. We receive most important lessons in this direction 
from usages in other countries. A recent method has come 
to our attention, wherein British employers set aside a small 
amount for the purpose of insuring their employees against 
accidents or other disabilities. Such schemes usually pro- 
vide that for every $500 paid in wages $1.25 shall be set 
aside to constitute a fund for insurance purposes. Expe- 
rience has shown that such a simple scheme works admirably, 
and that the small amount set aside soon becomes adequate 
to meet all ordinary drafts upon it. Of course any disaster 
which resulted in maiming or killing a large number of 
people would cripple the fund at once ; but, on the whole, 
such a scheme works to the satisfaction of all interested. 

VI. — Blacklisting ; Intimidation ; Boycotts ; Injunc- 
tions in Labor Disputes. 
Blacklisting. — The resolve under which this committee 
has acted made special reference to the matters given at the 
head of this section, and many bills were referred to us or 
brought to our attention during the hearings. Among these 
is a bill " relative to discharging and to prohibit blacklisting 
of employees " (House, No. 1003). It has seemed doubtful 
to the committee whether any legislation could in any possi- 
ble way prevent every form of blacklisting. The bill in 
question provides that " it shall be unlawful for any person, 
firm, corporation or association to blacklist any discharged 
employee thereof, or to put his name upon any list, or in 
any book, pamphlet, circular or card, written, typewritten 
or printed, or to communicate his name, verbally or other- 
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wise, or otherwise to designate him, in order to prevent his 
employment by any other person, firm, corporation or asso- 
ciation ; or to take any other steps to prevent his employ- 
ment by any other person, firm, corporation or association, 
or to combine or conspire with any other person, firm, cor- 
poration or association to prevent him from obtaining em- 
ploy inent." A subsequent provision of the proposed bill 
provides that discharged employees shall receive statements 
in writing of the reasons for discharge, such statements being 
given at the request of the discharged employees, not being 
compulsory in the absence of such request. The provision 
against blacklisting is very drastic, and would apply equally 
to employers and to employees attempting to prevent the 
employment of any person. No employer could make any 
statement whatever that would designate a man as unfit for 
employment to any of his associates or competitors ; nor 
could any union of employees make any statement in any 
form, verbally or otherwise, to prevent a non-union man 
or any other from obtaining employment. Evidence was 
offered the committee to show that blacklisting has existed 
at certain times, and other evidence to show that union men 
have prevented the employment of non-union men. Taking 
all the evidence offered, and considering the matter as 
broadly as possible, we believe it is unwise to recommend 
the passage of the bill in question. 

Intimidation. — The question of intimidation is already 
regulated by law. Section 11, chapter 106, Revised Laws, 
provides that: " No person shall, by intimidation or force, 
prevent or seek to prevent a person from entering into or 
continuing in the employment of any person or corporation." 
This act applies equally to employers and to employees, and 
might be construed to prevent blacklisting and boycotting. 
It appears impossible to define in precise terms the word 
intimidation ; pending such definition, the above statute 
seems sufficient in its provisions. 

Boycotts. — No bill relating to boycotts was referred to 
the committee, but the subject comes under the same gen- 
eral head as blacklisting. The whole question of boycotting 
is very subtle. It is held by many lawyers that the indi- 
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vidual member of a body instituting a boycott is responsible 
in damages for any injury to person or property growing 
out of the boycott. Some courts have held that where a 
boycott is organized by employees for the purpose of injur- 
ing the property or business of an employer or of those who 
patronize the employer, the act is unlawful arid actionable, 
it constituting a conspiracy; while, on the other hand, a 
boycott resulting from the act of a trader, or any person or 
corporation engaged in business, or by a combination of such 
persons or corporations, to secure the trade or business of 
competitors, even when the result of such action is the utter 
destruction of the competitor, is not unlawful. The repre- 
sentatives of labor insist that, if one be unlawful, the other 
should be also ; but in the' evolution of judicial decision 
there is disagreement. 

The individual liability of the members of an association 
resorting to a boycott which results in injury to property or 
person has not yet been conclusively defined by the courts. 
The latest case which bears upon this point is that of Bout- 
well et ah v. Marr et al., Supreme Court of Vermont (42 
Atlantic Reporter, p. 607).* 

The cases of the boycott against a manufacturing hatter in 
Connecticut are still pending in the courts ; and, until this 
question of the liability of an individual member of a boycot- 
ting combination or. body is more specifically defined under 
common law, legislation is not recommended, especially in 
view of the existing law on intimidation, already quoted. 
We believe, however, that the use of the boycott as a weapon 
in trade, labor and other disputes has been carried to ex- 
tremes which cannot be justified, and that in many cases its 
use is futile or unwise, even from the stand-point of the 
interests of those who use it. 

Injunctions. — Among the subjects upon which we have 
been called to report is the use of injunctions in industrial 
disputes. The issue of restraining orders by courts of 
equity during times of strikes has developed during the past 
ten years, giving rise to wide discussion and great diver- 
gence of opinion. On the one hand it is asserted that the 

• See Appendix No. 11. 
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writ of injunction is a valuable remedy, as the ordinary 
processes of common and statutory law do not meet the 
fundamental evils occasioned by a strike ; whilcon the other 
hand it is charged that, through the use of such writs, the 
rights of workmen are attacked, and that the country is in 
danger of government by injunction. 

It is impossible to summarize briefly the history of equity 
jurisdiction, or even the use of one of its important instru- 
ments, — the writ of injunction. Its development has been 
a long and slow process, evolved by centuries of experience. 
According to Bispham's Principles of Equity, one of the 
most frequent cases in former times in which the general 
doctrine of equitable relief was applied was "the inability 
of poor and lowly suitors to enforce their rights in common 
law actions, either as plaintiff or defendant, against the rich 
and the powerful. The interference of the chancellor was in- 
voked in many instances solely upon the ground of personal 
inability to obtain justice as against a powerful adversary." 
Courts of equity, in granting the issue of orders which re- 
strain the acts of employees engaged in industrial contests, 
have entered upon a comparatively new exercise of the 
process ; but it must not hastily be concluded that such 
courts have departed from their original intent, or have 
radically changed the fundamental principles of our judicial 
system. According to a concensus of legal opinion, the 
law in relation to injunctions has not yet been completely 
evolved by the courts. Courts of equity are rightly clothed 
with great powers, and are peculiarly able, through the in- 
herent elasticity of equity, to conform themselves to changed 
conditions of society in the administration of justice, and 
from time to time to supply remedies not provided by com- 
mon law. 

As a rule, injunctions are issued for the preservation of 
property and property rights, rather than for the preserva- 
tion of personal rights, which are generally secured by 
other means. As has been stated by the supreme court of 
the United States: "Something more than the threatened 
commission of an offence against the laws of the land is 
necessary to call into exercise the injunctive powers of the 
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courts. There must be some interference, actual or threat- 
ened, with property or rights of a pecuniary nature ; but 
when such interferences appear, the jurisdiction of a court 
of equity arises" (158 U. S. 564). It is upon this theory 
that it is possible to evoke the aid of a court of equity in case 
of an industrial dispute if property rights are endangered, 
and for the court to issue a preliminary or a permanent 
injunction, as illustrated in the following interlocutory 
orders : — 

And now this cause came on to be heard upon an order to show 
cause and the plaintiff's motion for a temporary injunction ; and 
after due hearing, at which the several defendants were represented 
by counsel, and upon consideration of the evidence and arguments, 
it is found that the defendants are bound by the terms of the con- 
tract, a copy of which is annexed to the plaintiff's bill; and it 
further appearing that the plaintiff, having acted under article 14 
of said agreement, " has laid off one engineer and one fireman one 
week at a time alternating in accordance with said article," and that 
the defendants are dissatisfied with such laying off, and threaten 
to cause all the firemen now employed by the plaintiff to leave the 
plaintiff's employment ; and it being conceded by the defendants 
that the damages resulting therefrom will be very large, and that 
they are financially unable to pay the same or any portion thereof ; 
and it being found that such threatened action on the part of said 
defendants would be a violation of said contract and a breach 
thereof on their part ; and said defendants having refused to arbi- 
trate said dispute under article 21 of said contract, — it is ordered, 
adjudged and decreed, that an injunction issue pendente lite, to 
remain in force until the further order of this court or of some 
justice thereof, restraining the respondents and each and every of 
them, their agents and servants, from in any way or manner 
ordering or causing the firemen, or any of them, employed by said 
plaintiff, to leave their employment ; and from interfering, com- 
bining, conspiring or attempting to interfere with said employment 
of firemen and engineers by said plaintiff ; and from any scheme 
or conspiracy among themselves or with others to annoy, hinder, 
interfere with or prevent any firemen or engineers continuing in 
the employ of said plaintiff, because of the aforesaid action of the 
plaintiff under said contract. — Massachusetts Breweries Co. v. 
James Kilroy et ate., 670 Eq., Superior Court. 

It is ordered and decreed that a writ of temporary injunction, 
restraining and enjoining the respondents from patrolling the 
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streets in front or near the mills of the said complainant; and 
from detaining, threatening, assaulting, intimidating or in any 
way attempting to intimidate the employees of said complainant ; 
and from in any way interfering with the conduct of business by 
the complainant as now carried on and conducted by it ; and from 
annoying, hindering or preventing any person or persons who now 
are or may hereafter become employees of said complainant, or 
desirous of becoming such, from entering into any contract rela- 
tions with it or to deprive it thereof; and from attempting, by 
threats or intimidation, to prevent said employees or any of them 
or such persons as may desire to become employees from securing 
food or lodging in the town of Plymouth, and from conspiring or 
contriving, by threats or intimidation, to annoy, hinder, interfere 
with or prevent any person or persons, firms or corporations from 
entering into business relations with said complainant or from 
continuing therein. — American Woolen Co. v. Weavers Union, 
Fitchburg, 825 Eq., Superior Court. 

It is ordered, adjudged and decreed that a temporary injunc- 
tion, restraining and enjoining, issue against the several indi- 
vidual defendants named and against each and every member 
of a voluntary association known as the Building Trades Council, 
another voluntary association known as the Electricians' Union, an- 
other voluntary association known as the Wire Lathers' Union, 
another voluntary association known as the Painters' Union, an- 
* other voluntary association known as the Plasterers' Laborers' 
Union, another voluntary association known as the Elevator Con- 
structors' Union, and each and every of them, their and each of 
their committees, agents and servants, from interfering and from 
combining, conspiring or attempting to interfere with the employ- 
ees of the plaintiffs, by representing or causing to be represented, 
in express or implied terms, to any employer of the plaintiffs or 
to any person or persons or corporation who might become em- 
ployers of the plaintiffs, that such employers will suffer or are 
likely to suffer some loss or trouble in their business for employ- 
ing or continuing to employ said plaintiffs ; or by representing 
directly or indirectly, for the purpose of interfering with the busi- 
ness of the plaintiffs, to any who have contracts or may have con- 
tracts with them and to be performed by the plaintiffs, that such 
persons will or are likely to suffer some loss or trouble in their 
business by reason of said contracts with the plaintiffs; or by 
intimidating or attempting to intimidate, by threats, direct or 
indirect, express or implied, of loss or trouble in business or 
otherwise, any person or persons or corporation now under con- 
tract with the plaintiffs, or that may hereafter enter into contracts 
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with the plaintiffs; or by attempting by any scheme or con- 
spiracy among themselves or with others to annoy, hinder or 
interfere with or prevent any person or persons or corporation 
from making contracts with the plaintiffs ; or by attempting by 
any scheme or conspiracy among themselves or with others 
to interfere with and hinder the complainants in the actual per- 
formance of the contract referred to in the master's report as 
the contract for the " Majestic Theatre/* or with the actual per- 
formance of contracts existing at the date of the filing of the com- 
plainants' bill, and known and referred to as the contract for the 
" Conservatory of Music; " and from hindering the complainants 
in the actual performance of existing contracts with whomsoever 
said contracts may exist; or by attempting by any scheme or con- 
spiracy among themselves or with others to coerce or compel by 
threats or otherwise any of the employees of the plaintiffs and 
under contract with them for such employment, to break their con- 
tracts with the complainants ; this injunction to continue until 
further order of the court. — Lynch & Woodward v. Building 
Trades Council, 970 Eq., Superior Court. 

In the development of equity procedure there has been no 
uniformity of practice throughout the country. In some 
States injunctions are issued more generally than in others ; 
and in particular some of the federal courts in the west have 
freely granted them under the mandatory provisions of sec- 
tion 4 of the Sherman anti-trust act. This diversity of 
practice and its causes need to be taken into account ; and 
the present discussion should not be complicated by the re- 
quirements of federal law, or by possible abuses which have 
arisen elsewhere in an inconsiderate issue of injunctions. 
We are especially concerned with conditions in Massachu- 
setts, and shall therefore confine our observations and rec- 
ommendations to conditions existing in this State. 

In order to ascertain to what extent writs of injunctions 
and other restraining orders have been issued in trade dis- 
putes in Massachusetts, the committee has corresponded 
with the clerks of courts of the several counties of the 
Commonwealth, and has obtained copies of the several forms 
of orders issued. A summary of this correspondence will 
be found in Appendix No. 12. 

As a rule, these orders agree in contents with the one 
above presented. The general testimony, as gathered from 
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our correspondence, is that there is a growing inclination 
on the part of our courts to guard more carefully the issue 
of injunctions in strike cases, and to scrutinize more criti- 
cally the phraseology of such injunctions. 

The bills brought before the committee which have a bear- 
ing upon the question of injunctions are : a bill to define the 
rights of the employer and the employee in labor disputes 
(House, No. 308) ; a bill relative to injunctions in suits in 
equity (House, No. 406) ; a bill to limit the meaning of the 
word " conspiracy," and the use of restraining orders and 
injunctions in certain instances (House, No. 870) ; a bill to 
regulate the manner of granting injunctions in labor matters 
(Senate, No. 49) ; a bill to allow peaceful communications 
with applicants for positions during strikes, lockouts and 
labor disputes (House, No. 294) ; a bill to regulate adver- 
tisements and solicitations for employees during strikes and 
lockouts (House, No. 295) ; a bill relative to a trial by jury 
in certain cases of contempt of court (House, No. 307). 

The propositions contained in these various bills may be 
briefly summarized as follows : — 

First. — - That injunctions shall not be issued in trade 
disputes. 

Second. — That there shall be no restraining order or 
injunction to prevent the assemblage of persons for the 
purpose of discussing grievances which they may have 
against other citizens, and of apprising other persons relative 
to any dispute or difference which has arisen between them 
and others concerning the price of their labor or of their 
commodities. 

Third. — That no act which one may lawfully do shall be 
considered unlawful when done in combination by two or 
more. 

Fourth. — That no blanket injunction, so called, shall be 
issued in any case. 

Fifth. — That persons shall not be punished for contempt 
because of the violation of an order or decree in equity, when 
the act enjoined also constitutes a crime. 

Sixth. — That a person liable to punishment for an indirect 
contempt shall have the right of trial by jury. 

A careful consideration of these measures shows that they 
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may be further classified : first, as they affect the powers of 
the courts ; second, as they affect the rights of persons 
enjoined, or in contempt; and third, as they affect the rights 
of persons engaged in industrial disputes. For the sake of 
clearness, we will take up the propositions in this order. 

The two propositions which tend to change the power of 
the courts as now constituted are, first, that no injunction 
shall be issued in the case of an industrial dispute (see House, 
No. 870) ; and second, that no restraining order shall be 
issued which does not specifically name the parties to be 
enjoined (blanket injunction) . 

We do not regard with favor the proposition that any 
class of persons or interests within the Commonwealth shall 
be exempt from the just orders of a court of equity. Such 
exemption runs counter to the Constitution of the Common- 
wealth, as expressed in section VI, article I, which provides 
that: "No man, nor corporation, or association of men, 
have any other title to obtain advantages, or particular and 
exclusive privileges, distinct from those of the community, 
than what arises from the consideration of services rendered 
to the public ; " and also in section VII of the same article, 
which states that : " Government is instituted for the common 
good; for the protection, safety, prosperity, and happiness 
of the people ; and not for the profit, honor, or private inter- 
est of any one man, family, or class of men." 

With the so-called blanket injunctions we have no sym- 
pathy, nor do we believe that they should have a place in 
the equity procedure of this State. Certainly no person 
should be punished for contempt not committed in the pres- 
ence of the court, unless he is a party to the suit, or the 
agent of a party, or has been personally served with a copy 
of the injunction order. With this end in view, we submit 
the following bill : — 

An Act relating to the Issue op Injunctions. 

Be it enacted by the Senate and House of Representatives in General Court 
assembled^ and by the authority of the same, as follows : 

1 No restraining order or injunction shall be issued against 

2 any person, association or corporation not named as a re- 

3 spondent in the same, except that when such order or injunc- 
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4 tion issues against an association or corporation or individuals 

5 named it may be issued also against the officers, agents, 

6 attorneys and members of such associations or corporations, 

7 or against the agents or attorneys of such individuals, without 

8 naming the parties so designated. 

• The two bills designed to change established procedure 
affecting the rights of persons who are liable to punishment 
because of contempt of court, occasioned by disobedience of 
the order of a court of equity, are : first, a bill * providing 
that contempts of court be divided into two classes, direct 
and indirect, direct contempts being those committed dur- 
ing the sitting of a court or of a judge at chambers in its or 
his presence, or so near thereto as to obstruct the adminis- 
tration of justice, while other contempts are classified in the 
bill as indirect contempts. The bill provides, further, that 
before a person is punished for an indirect contempt he 
shall have the right of having issues framed for submission 
to a jury. 

A second bill (House, No. 307) provides that " when- 
ever an act committed out of the presence of the court is 
alleged as a basis for an attachment in contempt proceed- 
ings, either party to the proceedings shall be entitled to a 
trial by jury to establish the facts, as is provided by the 
laws of this Commonwealth in civil cases at common law." 

These measures we are not disposed to recommend. 
Their scope is very broad, affecting the course of equity 
procedure not only in labor cases, but in all cases which 
come before courts of equity. The virtue of a restraining 
order is that it shall act promptly, and prevent damage. If 
there be sound reason for the existence of equity procedure 
alongside of remedies at law, as developed by long experi- 
ence, it appears that the integrity of this procedure should 
be protected, and that in essence it should not be weakened. 
We are also strengthened in our adverse recommendation by 
the conviction that these proposals do not reach the funda- 
mental objections which have been offered to the increasing 
use of injunctions. If the laborer has a grievance, it should 

* See Appendix No. 13. 
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be directed not against the court, but against the present 
condition of the law. 

In one particular we believe that the present law is de- 
fective. If a person be punished for contempt of court 
because of an act afterwards adjudged to be a crime, he is 
now subject to such penalty as the court may assign for the 
contempt, and, in addition, to a subsequent penalty for the 
crime. While arguments may be advanced in favor of 
the abstract justice of this proceeding, we believe that the 
powers of the courts will in no wise be weakened, and that 
much and bitter misunderstanding of the object of an orderly 
government will be removed if but one punishment be admin- 
istered. Any person so convicted should have his punish- 
ment for the crime diminished by the penalty suffered by 
him for the contempt. We consequently recommend the 
following bill : — 

An Act relating to Punishment for Contempt. 

Be it enacted by the Senate and House of Representatives in General 
Court assembled, and by the authority of the same, as follows: 

1 Any person held in contempt for the violation of an order 

2 or decree ia equity, whose act constituting the contempt is 

3 also a crime, and who suffers punishment for the contempt, 

4 shall, if convicted of the crime, have his punishment for the 

5 crime diminished by the penalty suffered by him for the con- 

6 tempt, when the penalty and the punishment are of the same 

7 nature, — that is, when both are by fine, or both by imprison- 

8 ment. 

Undoubtedly the fundamental difficulty in the whole 
question of injunctions is due to the somewhat uncertain 
definition of the common law rights of workmen during the 
progress of an industrial dispute. That workmen have the 
right to organize and that they have the right to strike is 
generally acknowledged ; but beyond this there is no agree- 
ment, owing to the far-reaching applications of the common 
law principal of conspiracy. As stated by Chief Justice 
Field, in a dissenting opinion in Vegelahn v. Guntner (167 
Mass. 92, decided in 1896), " if acts complained of do not 
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amount to intimidation or force, it is not in all respects clear 
what are lawful and what are not lawful at common law." 

It has been proposed to define more clearly by legislation 
what persons may, and may not, do when engaged in indus- 
trial disputes. Such a measure, around which centres much 
interest, and which is urged by labor unions all over the 
country, there being a similar bill pending in Congress, is 
House, No. 870, entitled " An Act to limit the Meaning of 
the Word i Conspiracy ' and the Use of Restraining Orders 
and Injunctions in Certain Instances." Section 1 provides 
that " no agreement, combination, or contract by or between 
two or more persons to do or procure to be done, or not 
to do or procure not to be done, any act in contemplation or 
furtherance of any trade dispute between employers and em- 
ployees in the Commonwealth of Massachusetts or between 
employers and employees who may be engaged in trade or 
commerce in said Commonwealth, shall be deemed criminal ; 
nor shall those engaged therein be indictable or otherwise 
punishable for the crime of conspiracy, if such act committed 
by one person would not be punishable as a crime ; nor 
shall such agreement, combination, or contract be considered 
as in restraint of trade or commerce, nor shall any restrain- 
ing order or injunction be issued with relation thereto." 

It is frequently stated that this bill is similar to the English 
Conspiracy Act of 1875, which reads, in part : " An agreement 
or combination of two or more persons to do,, or to procure 
to be done, any act in contemplation or furtherance of a trade 
dispute between employers and workmen shall not be pun- 
ishable as a conspiracy if such act as aforesaid, when com- 
mitted by one person, would not be punishable as a crime." 

It should, however, be observed that this repeal of the 
conspiracy law principle in England was coupled with cer- 
tain very important prohibitions, among which is the pro- 
vision that every person who uses violence or intimidates 
any other person, or his wife or children, or injures his 
property with a view to compel such other person to abstain 
from doing or to do any act which such other person has a 
legal right to do or abstain from doing, wrongfully and 
without legal authority, shall, on conviction, be liable either 
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to pay a penalty not exceeding twenty pounds, or to be 
imprisoned for a term not to exceed three months. Again, 
it provides that whoever for the same purpose persistently 
follows such other person about from place to place, or 
whoever hides any tools, clothing or any other property 
owned or used by such other person, or deprives him or 
hinders him in the use thereof; or whoever watches or besets 
the house or other place where such other person resides or 
works or carries on business or happens to be, or the ap- 
proach to such a house or place, shall be punished in the 
same manner. 

The British act of 1875 * was hailed by the workmen 
with great satisfaction. It was regarded by them as con- 
ceding all for which they had so long contended, — the 
right to enter into a legal combination to thwart or restrain 
the efforts of their employers more narrowly to define their 
rights, and to limit the punishment which they might incur 
in case of any violation of the law. The employers did not 
regard the law without apprehension. In considering the 
British law as viewed from the stand-point of the employer, 
it is shown by a report to the United States Department of 
Labor, Bulletin No. 33, March, 1901, that, while the em- 
ployers dreaded the law when it was passed, they would not 
now repeal it, had they the power; and this is not the 
opinion of any single employer, but it is the composite 
opinion of what may be termed the representative employ- 
ers of labor in the United Kingdom, — men speaking for 
the basic industries on which must rest British commercial 
prosperity. 

The reason given by English employers for their satisfac- 
tion with the existing law is that it is easier now to prose- 
cute and convict men endeavoring to interfere wth their 
business or their employees than it was prior to the passage 
of the act ; and as the rights of both parties are more nar- 
rowly defined, both know precisely what they may or may 
. not be permitted to do, and generally endeavor to keep 
within those limitations. 

The right of workmen to do in combination that which 

* See Appendix No. 14. 
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they might do legally as individuals, feared by the employer 
at the time of the passage of the act, and regarded by the 
workmen as placing a powerful weapon in their hands, has 
in practice not been either so dangerous or so beneficial as 
was expected. That men may strike, either as individ- 
uals or in combination, and do other things in combinar- 
tion which would have been illegal under previous laws, 
does not apparently cause the employers much concern. So 
long as men go on a strike, and do not by intimidation or 
violence prevent other men from taking their places, em- 
ployers feel able to cope with the situation. It is in dealing 
with this question that British employers believe that they 
have been distinct gainers by the passage of the Conspiracy 
and Protection of Property Act of 1875. To enact a bill 
in part similar to the British act in accordance with sugges- 
tions made to us would result in too great an interference 
with American ideas of the freedom of action of the indi- 
vidual. The law in its .entirety is more drastic than we 
care to endorse. Some discussion of leading cases may be 
found in Appendix No. 45. 

If the conduct of trade disputes could be disassociated 
absolutely from intimidation and threats, we believe it 
would be public policy to abandon the common law prin- 
ciple of conspiracy as applied to such disputes. A strike 
may injure the employer, but this ought not necessarily and 
in itself to make the acts of the workmen unlawful if other- 
wise innocent, provided the main object of a strike is to 
improve the condition of the workmen concerned. 

We recognize, however, that the ordinary processes of 
law frequently do not meet all of the real evils in case of a 
strike ; and that intimidation and threats, while now punish- 
able under the law, cannot always be satisfactorily proved 
before the courts. We are not, therefore, prepared to recom- 
mend the passage of so radical a measure as House, No. 870. 
There is an element in the law of conspiracy, as applied by 
courts of equity in industrial disputes, which needs to be 
preserved; and, while it may be admitted that judicial in- 
terpretation of the law is uncertain and even inconsistent, 
we believe that it is for the interest of society to proceed 
slowly, along more conservative lines. 
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If it were possible to frame an act declaratory of the rights 
of contestants in industrial disputes which would not on th& 
one hand be regarded as a justification of industrial disor- 
der, and on the other hand as giving legal sanction to com- 
bination of capital in the form of trusts, we should favor the 
passage of a measure attempting to define more precisely 
what it is lawful for citizens to do. We have endeavored to 
frame a measure which will embody such rights ; but, in 
view of the far-reaching consequences above alluded to, we 
have been unable to agree. 

It is understood that Messrs. Sterling and Osgood sign 
this report subject to the qualifications, relating to the single 
topic of injunctions, stated by each separately over his own 
name. 

CARROLL D. WRIGHT. 

HENRY STERLING. 

ROYAL ROBBINS. 

WILLIAM N. OSGOOD. 

DAVIS R. DEWEY. 

• 
Believing, as I do, that the interposition of courts in 
equity by injunctions in labor disputes between employer 
and employee is a wrongful exercise of that power, and that 
no restraining order should issue in relation to such disputes, 
and that every person accused of a crime should have his 
constitutional right to a trial by jury respected, I desire to 
say that, while I assent to the report as a whole, the treat- 
ment of the subject of injunctions seems to me to be inade-r 
quate, and I disagree with the reasoning in the two closing 
paragraphs and in the paragraph relating to exemption from 
orders of courts of equity. 

HENRY STERLING. . 

I have requested the permission of my fellow members of 
the committee to insert an explanation of my attitude upon 
the single subject of injunctions, which relates to matters in 
addition to those unanimously endorsed by the committee. 

A sense of duty, coupled with a deference to convictions 
firm if erroneous, impels me to attempt to embody my ideas 
upon the same in a proposed bill for legislative action. 



Digitized by 



Google 



71 

Many lawyers of eminence believe that our courts have 
not gone too far in issuing injunctions in industrial disputes, 
and that no legislation is demanded; that any apparent 
ambiguity or inconsistency in the application of the prin- 
ciples of equity in the preservation of property rights when 
compared with the preservation of personal rights will ulti- 
mately be corrected by the courts themselves, independently 
of legislation. 

Other lawyers of equal eminence, as well as some judges, 
believe that the Legislature should declare what personal 
rights of the citizens should not be enjoined, and that the 
powers of the courts of equity in regard to issuing injunc- 
tions in industrial disputes should be defined. 

In a recent case, Plant v. Woods, 176 Mass. 492, Justice 
Holmes plainly intimated that the remedy for industrial dis- 
putes should be left with the Legislature, if that body should 
see fit to interfere ; and in Vegelahn v. Guntner, 167 Mass. 
92, he used the following language : " But there is a notion, 
which latterly has been insisted on a good deal, that a com- 
bination of persons to do what any one of them lawfully 
might do by himself will make the otherwise lawful conduct 
unlawful." 

The late Chief Justice Field in the case last referred to 
said: "In England the rights of employers and employed, 
with reference to strikes, boycotts and other similar move- 
ments, have not in general been left to be worked out by the 
courts from common law principles, but statutes from time 
to time have been passed defining what may and what may 
not be permitted. The administration of those statutes 
largely has been through the criminal courts." "If acts 
complained of do not amount to intimidation or force, it is 
not in all respects clear what are lawful and what are not 
lawful at common law." 

It may be urged that these words just quoted are from 
dissenting opinions, and do not state the law. It should not 
be forgotten indeed that from criticism spring all progress, 
all reform. 

Without intimating that the power of our courts in issu- 
ing injunctions in industrial disputes has been abused or is 
in danger of being abused, it may nevertheless be of the 
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utmost importance that certain personal rights of our citi- 
zens, including both employers and employees, should be 
defined, and that the possibility of their future infringement 
should be guarded against. 

Property rights are undoubtedly and properly protected 
by the courts of equity, as stated in this report. But should 
not the personal rights of both employer and employed be 
also protected? I do not refer to personal rights to do 
wrong, because there can be no such rights, but to personal 
rights to do lawful and peaceful acts. 

Therefore, I respectfully suggest the following bill : — 

An Act relating to Certain Personal Rights of Citizens. 

Be it enacted. by the Senate and House of Representatives in General 
Court assembled, and by the authority of the same % as follows : . 

1 Section 1 . It shall be lawful in this Commonwealth for cit- 

2 izens to assemble in places not forbidden by law or municipal 

3 ordinances, for the peaceable discussion of grievances which 

4 they may have against other citizens ; peaceably to persuade 

5 and attempt to persuade other citizens to do any lawful act ; 

6 peaceably in lawful places and at lawful times to apprise others 

7 of any dispute or difference which has arisen between them and 

8 others concerning the price of their services ; or commodities 

9 and while seeking to accomplish said results to do any and 

10 all acts which are not directly connected with a breach of the 

11 peace, and which are neither criminal nor actionable at law, or 

12 which do not directly cause irreparable injury to the property 
18 or persons of others. 

1 Section 2. Any act which it is lawful for an individual 

2 citizen to do acting alone in seeking to secure a fair and reason- 

3 able compensation for personal services shall not be unlawful 

4 if done by two or more individuals acting together for said 

5 purpose : provided, that the provisions of this act shall not be 

6 construed to apply to the acts of two or more individuals or 

7 corporations in respect to regulating the price of commodities ; 

8 or to regulating the rates of transportation within this Com- 

9 monwealth of commodities or persons by common carriers ; or 

10 the rates of transmission of intelligence, heat, light and power, 

11 as distinguished from personal services. 

WILLIAM N. OSGOOD. 
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Appendix No. 1. 



INDUSTRIAL EQUALITY PARTNERSHIP LAW. 

An Act to encourage the Formation of Industrial Partner- 
ships, AND TO PROMOTE EQUALITY BETWEEN LABOR'S PAY AND 

Capital's Pay for Equal Services 

Definitions. 

Section 1. In this act unless the context otherwise requires : — 

44 Ordinary wages " means the sum agreed upon by the employer and 
employee as minimum pay for handwork and headwork, and includes 
the pay or compensation for work performed by a personal employer 
and by managers, superintendents and the like. 

"Ordinary dividends" means dividends on the capital used in the 
business at a minimum rate agreed upon by the parties. 

" Extra earnings " means that part of the joint earnings which remains 
after the payment of ordinary wages, ordinary dividends and all ex- 
penses, and after deducting the reserve funds allowed by the act for 
repairs, depreciation and ordinary dividends 

" Employee " includes an officer of a corporation, a manager, a super- 
intendent, and any other person in the employ of a person, firm or cor- 
poration. 

" Employer " includes a person, firm or corporation, domestic or 
foreign. 

Acceptance of the Act Voluntary. 

Section 2. An employer doing business within the Commonwealth 
and ten or more employees may become entitled to the benefits of this 
«ct by a voluntary acceptance of the act, approved by the industrial 
court The acceptance of the act shall be in writing, signed by the 
parties, and shall be for a term of not less than one year nor more than 
three years at a time, but may be renewed from time to time. The 
acceptance of the act shall be filed in the office of the industrial court, 
and shall state the following : — 

(1) The rate of ordinary wages to be paid each employee and each 
personal employer who accepts the act ; 

(2) The rate of ordinary dividends to be paid to the owner of the cap- 
ital; 

(3) The value of the capital to be used in the business ; 

(4) The term of the acceptance of the act, with the date of beginning 
and of ending ; 

(5) The full name and post-office address of each employer and each 
employee who accepts the act. 
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Section 3. The acceptance of the act shall be submitted to the justices 
of the industrial court, who shall examine it, and, if they find that it con- 
forms to the requirements of this act, they shall endorse their approval 
thereon, and it shall be filed in the office of the industrial court and pre- 
served in book form convenient for reference and open to public inspec- 
tion. Upon such approval of the acceptance of the act, it shall become 
binding upon the parties. 

If any party commits a breach of this act, the opposite party to the 
acceptance of the act, if himself innocent may be discharged from obliga- 
tion under the act to the guilty party by the industrial court. 

Extra Wages for Employees and the Personal Employer. 
Section 4. Every employee and every personal employer who accepts 
this act shall, if extra earnings accrue, be entitled to a part of labor's 
portion of the extra earnings as extra wages in the proportion which the 
amount of his ordinary wages bears to the total amount of the ordinary 
wages for the period in question. The extra earnings shall be divided 
into two portions, in the ratio which the total amount of the ordinary 
wages bears to the total amount of the ordinary dividends for the same 
period The former of these portions is herein called " labor's portion of 
the extra earnings, 1 ' and the latter of these portions is hereinafter called 
" capital's portion of the extra earnings." 

Limited Liability for Debts, Dues and Liabilities. 

Section 5. [Personal employers accepting the act.] A personal em- 
ployer who does business under an acceptance of this act shall not be 
liable to have his property other than that put into the business taken 
for the payment of the debts, dues or liabilities contracted or arising in 
the business, except as provided in this act. During the term of the 
acceptance of the act no part of the capital shall be withdrawn from the 
business, nor shall any division of interest or profits be so made as to 
reduce such capital below the amount stated in the acceptance of the act, 
but the employer may withdraw from the profits his ordinary dividends 
and his ordinary wages atter they have been earned. If the employer 
withdraws or receives any money or other thing of value, except as: 
above provided, his other property, as well as his property put into the 
business, may be taken for the payment of the debts, dues and liabilities 
contracted or arising in the business, to an amount equal to double the 
amount of the property so withdrawn or received, if suit is brought with- 
in two years thereafter. 

Individuals and firms doing business under an acceptance of this act 
shall use the word " limited " as part of their business name or style. 

Section 6. [Stockholders of corporations accepting the act.] Stock- 
holders of corporations which do business under an acceptance of this 
act shall not be liable to have their property other than that put into the 
corporate business taken for the payment of the debts, dues or liabilities 
contracted or arising in the corporate business, except as provided in 
this act. During the term of acceptance of the act no part of the cor- 
porate capital shall be withdrawn from the business, nor shall any 
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division of interest or profits be so made as to reduce such capital below 
the amount stated in the acceptance of the act, but the stockholders may 
receive their ordinary dividends after they have been earned. If a 
stockholder of such a corporation receives payment of dividends with 
knowledge or with reasonable cause to believe that the payments of 
dividends to stockholders declared at the same time will reduce the cor- 
porate capital below the amount stated in its acceptance of the act, his 
property not invested in said corporate stock may be taken for the pay- 
ment of the debts, dues and liabilities of the corporation, to an amount 
equal to double the amount then received by him as dividends, if suit is 
brought within two years thereafter. 

Section 7. [Stockholders of corporations not accepting the act] 
After the first day of January, nineteen hundred and five, the stock- 
holders of corporations which do business within the Commonwealth 
but not under an acceptance of this act shall be personally liable for 
the payment of the debts, dues and liabilities of the corporation con- 
tracted or arising in the Commonwealth, to an amount equal to the par 
value of their respective holdings of stock at the time when the debts, 
dues or liabilities were contracted or arose, if suit is brought within two 
years after the cause of action accrues. If a stockholder of such a cor- 
poration receives payments of dividends with knowledge or with reason- 
able cause to believe that the payment of dividends to stockholders 
declared at the same time will reduce the corporate capital below the 
amount of its outstanding capital stock at its par value, his property not 
invested in said corporate stock may be taken for the payment of the 
debts, dues and liabilities of the corporation, to an amount equal to 
double the amount then received by him as dividends, if suit is brought 
within two years thereafter. 

In both of the above-mentioned cases the stockholders' liability may 
be enforced in the manner prescribed in sections thirty-six and thirty- 
seven of chapter four hundred and thirty-seven of the acts of 1903, 
known as the business corporation law. 

. Section 8. [Wages of operatives.] Personal employers and stock- 
holders of corporations shall also be liable for all money due to opera- 
tives for services rendered within six months before demand made upon 
the employer and the employer's neglect or refusal to make such pay- 
ment. A stockholder who pays on a judgment or otherwise more than 
his proportion of any such debt shall have a right to recover contribution 
from the other stockholders. 

Accident Insurance. 
Section 9. Accident insurance may be taken out for the joint benefit 
of the employer and his employees, either individually by name, or col- 
lectively without giving the employees' names. An employer who 
accepts this act may insure himself against liability for accidents to his 
employees, and may also take out a collective policy insuring his 
employees against accidents occurring in the course of their employ- 
ment. An injured employee, or, in case of his death, his personal repre- 
sentative, may maintain an action on such a policy in his own name, 
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/ alleging in the writ or declaration that the employee was in the employ 
of the policy holder at the time when he sustained his injuries. 

Capital and its Appraisal, 

Section 10. The capital used in the business may consist of land, 
buildings, machinery, tools, cash, bills receivable, unsettled ledger 
accounts less accounts payable, raw materials, stock in process of manu- 
facture, finished products, goods and commodities on hand, patents, 
copyrights and sundries. 

The good-will and trade-mark of an employer engaged in business 
before the passage of this act may be counted as part of his capital for 
the term of twenty-one years after the passage of this act, but five per 
cent, of the original value of his good- will and trade-mark shall be 
deducted therefrom at the beginning of each and every year after the 
first year. The original value of the good-will and trade-mark shall be 
the balance which remains after deducting the remainder of the capital 
from twenty times the amount of the net earnings on capital for the 
selected year before the passage of this act. The term " net earnings on 
capital," as herein used, means the earnings which remain after paying 
all expenses, taxes, charges, wages and salaries, and after allowing for 
depreciation and the personal employer's compensation for superintend- 
ence and management. 

If the capital or any part thereof is mortgaged or pledged as col- 
lateral security, the value of the equity only shall be counted as the 
capital used in the business. 

The acceptance of the act shall state the value of the capital arranged 
under each of the above-mentioned heads, or, with the approval of the 
industrial court, arranged under groups containing two or more of those 
heads. 

If the employer is a corporation, its franchise and capital stock shall 
not be counted as part of its capital. 

Section 11 The industrial court, upon the written request of the 
employer and ten or more of his employees, may appoint three or more 
disinterested persons to appraise the capital used in the business. The 
appraisers before entering upon their duties shall make oath before a 
justice of the peace to faithfully and impartially discharge the duties of 
appraising the capital used in the business Upon the completion of the 
appraisal, the inventory shall be returned to the industrial court. If 
the employer and ten or more of his employees accept this appraisal 
value of the capital, the amount shall be inserted in their written ac- 
ceptance of the act. 

Settling the Amount of Extra Wages. 
Section 12. Ten days or more before a general stock-taking, or 
computation of profits and losses, and at least once in six months, the 
employer shall notify the industrial court in writing that its expert ac- 
countant may have access to the books of account and business papers 
and pay rolls, for the purpose of settling the amount of extra wages, if 
any, due to the persons who have accepted this act. If the employer 
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fails, neglects or refuses to give this notice to the industrial court once 
in six months, ten or more other persons who have accepted the act may 
give such notice, for the purpose of having the amount of their extra 
wages, if any, settled and determined. In either event, the expert ac- 
countant appointed by the industrial court shall forthwith proceed to 
examine the books, papers and other sources of information for the 
purpose aforesaid, and shall compute the amount of extra wages, if any, 
due each person since his acceptance of the act, or since the next preced- 
ing examination, as the case may be, and shall certify the amount of 
extra wages in writing, and shall file the certificate in the industrial 
court, and post at least one copy in a conspicuous place on the premises 
of the employer. 

Judgment for Extra Wages. 

Section 13. The finding of the expert accountant upon the question 
of extra wages shall be prima facie evidence in the industrial court. If 
the employer or employee objects thereto, he shall file written objections 
in the office of the industrial court within ten days after the copy of the 
certificate required by this act is posted, and shall request that an oppor- 
tunity to be heard by the industrial court upon the finding be given. If 
no written objections are filed as aforesaid, the industrial court may 
assess the damages, and enter judgment upon the finding, as upon 
default. If written objections be filed as aforesaid, the industrial court 
shall appoint a time and place for a hearing, and after a hearing may 
affirm, or modify, or reverse the finding, or may recommit the matter to 
an expert accountant. 

Thirty days after the entry of judgment for extra wages, if the judg- 
ment remains unsatisfied in whole or in part, the judgment creditor may 
take out an execution from the industrial court within one year after 
judgment, and this execution shall have the same force and effect as an 
execution issued by the superior court. Suit may be brought upon such 
judgment within twenty years after its recovery. 

Two or more employees who have recovered judgments in the indus 
trial court for extra wages against the same employer, may, if any part 
of their judgments remain unsatisfied, join in one action, in any court of 
competent jurisdiction, although their claims are not joint, if the claim 
of no one of such employees exceeds twenty dollars ; and each employee 
may recover, in an action of contract, the amount which is found due to 
him solely. The claim of each employee shall be stated in a separate 
count, and the court may make such order for the trial of the issues as 
may be most convenient, may enter separate judgments, issue one or 
more executions, and make such order relative to costs as the case 
requires. 

Trade Secrets. 
Section 14. Trade secrets, methods of doing business, customers 
and like private matters shall not be inquired into under the authority 
of this act. Any public officer who, while acting under the authority of 
this act, obtains information or knowledge of any of these private matters, 
and who divulges or communicates such information or knowledge to 
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any other person, shall be dismissed from office, and shall, on conviction 
thereof, be punished by a fine of not more than one thousand dollars, or 
imprisonment for not more than one year, or both. 

Reserve Funds for Repairs, Depreciation and Ordinary Dividends. 

Section 15. Before settling the amount of the extra wages, the ex* 
pert accountant of the industrial court, or, on appeal, the industrial 
court, may authorize a sum not exceeding eight per cent of the capital 
to be set aside or deducted from the earnings in any year, as a reserve 
rand to be expended by the employer for the purposes of repairs and 
renewals, or to be held to reimburse him for depreciation in the build- 
ings, machinery, tools, appliances and other property used in the busi- 
ness. 

In like manner a sum not exceeding two per cent of the capital may 
be set aside or deducted from the earnings in any year, to be held by 
the employer and to be used only to make up deficiencies in the ordinary 
dividends. This dividend fund shall not exceed fifteen per cent of the 
capital. 

The expert accountant shall certify in writing the amounts of these 
two reserve funds as authorized by him, and the purposes and the time 
to which his decision applies, and shall file his certificate in the indus- 
trial court, and post one copy at least in a conspicuous place on the 
premises of the employer. 

If the employer is aggrieved, or if ten or more other persons are 
aggrieved, by the decision of the expert accountant upon this matter of 
the reserve funds, he or they may appeal to the industrial court within 
ten days after the copy of the certificate required by this section is 
posted. The industrial court may hear this appeal, and may affirm, or 
modify, or reverse the decision, or may recommit the matter to an expert 
accountant. 

Copies of any certificate authorized by the act shall be competent 
evidence in any action, suit or proceeding, when they bear the seal of 
the industrial court and are attested by a justice or by the clerk thereof. 

Surplus Trust Fund for Losses. 
Section 16. If the extra earnings exceed twenty per cent, of the sum 
of ordinary wages and ordinary dividends earned during the period in 
question, the industrial court may allow such surplus or excess above 
twenty per cent to be held by the employer as a surplus trust fund for 
a term of six months thereafter, if the employer makes written applica- 
tion therefor within ten days after the certificate is posted. If the busi- 
ness shows a loss which impairs the capital within said six months 
thereafter, the whole or a sufficient part of said surplus trust fund to 
cover the impairment in the capital may be put into the capital of the 
business, with the permission of the industrial court. If the whole or 
any part of such surplus trust fund is not so used, labor's portion thereof 
shall be paid to the persons accepting the act who worked in the period 
during which such earnings accrued, as surplus wages, in proportion to 
their respective ordinary wages for the same period. 
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If the whole or any part of said surplus trust fund is not so used, 
-capital's portion thereof shall become the property of the employ er, and 
may be withdrawn or paid out as surplus dividends or put into the busi- 
ness as new capital, as the employer may elect. 

Recognition of Trade Unions, • 

Section 47. Employees who are members of any trade union or 
labor organization which is licensed under the following section of this 
act may authorize its president, vice-president, secretary, treasurer or 
clerk in writing to act for them and in their behalf for a term of one 
year in settling the scale or rates of ordinary wages, the rate of ordi- 
nary dividends and the value of the capital used in the business, and in 
settling other terms of the contract of employment, and to represent 
them in all matters before the industrial court. This writing shall be 
signed by the employees, shall be upon blanks prepared by the indus- 
trial court and shall be filed in the industrial court. Certified copies 
shall be furnished at fees to be established by the industrial court, and a 
certified copy shall be filed with the employer at or before the time of 
acting under its authority. 

License for Trade Unions, etc. 
Section 18. The secretary of the Commonwealth shall, upon appli- 
cation by the president or secretary of any trade union or labor organ- 
ization, and the payment of one dollar, issue a license to the trade union 
or labor organization for the term of one year. The application for said 
license shall be in writing, and shall state the names and residences or 
post-office addresses of the president, the vice-president, the secretary, 
the treasurer and the clerk of the trade union or labor organization 
which desires to obtain the license. If, during the term of the license, 
any change be made in any of these officers, the trade union or labor 
organization holding the license shall forthwith give written notice 
thereof to .the secretary of the Commonwealth, stating the names and 
residences or post-office addresses of the new officers. 

Limited Liability of Members of Trade Unions. 

Section 19. Members of trade unions and labor organizations which 
hold a license granted under this act shall not be personally liable as 
partners or otherwise for acts committed by other members of the same 
trade union or labor organization, unless the member sought to be charged 
therefor has authorized or requested such other member to commit the 
acts complained of, or unless he takes part in the overt act which causes 
the damage complained of. 

Short Title. 

Section 20. This act may be cited as the industrial equality partner- 
.ship law of nineteen hundred and four. 
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Appendix No. 2. 



PROFIT SHARING BY LAW. 

In Connecticut (Gen. Sts., 1902, § 3342) any corporation organized after 
May 31, 1886, may, by its directors, distribute to persons employed in its 
service, or to any of them, such portion of profits as they deem just and 
proper (corporations organized before 1886 may be given this power by 
vote of their stockholders). 

In Massachusetts (R. L., c. 110, § 69) co-operative associations shall 
distribute their profits among their workmen, purchasers and stock- 
holders, as prescribed by by-laws, and as often at least as once in twelve 
months ; but no distribution until ten per cent of net profits have been 
appropriated for a sinking fund, until an amount has accumulated equal 
to thirty per cent, of capital stock. A corporation may (R. L., c. 110, 
§ 37), by vote of its stockholders, issue employees 1 stock, to be held 
only by employees : par value to be ten dollars, and may be paid for in 
monthly instalments of one dollar ; total amount of such stock outstand- 
ing at any time not to exceed two-fifths of actual capital paid in. 



Appendix No. H. 



COMPELLING SPECIFIC PERFORMANCE OF PERSONAL 
SERVICES. 

Arthur v. Oakes, 63 Fed. Reporter, 1894, pp. 317, 319. 
Harlan, Circuit Justice : " But the vital question remains whether a 
court of equity will, under any circumstances, by injunction, prevent 
one individual from quitting the personal service of another An 
affirmative answer to this question is not, we think, justified by any 
authority to which our attention has been called, or of which we are 
aware. It would be an invasion of one's natural liberty to compel him 
to work for or to remain in the personal service of another. One who 
is placed under such constraint is in a condition of involuntary servi- 
tude, — a condition which the supreme law of the land declares shall 
not exist within the United States, or in any place subject to their juris- 
diction. Courts of equity have sometimes sought to sustain a contract 
for services requiring special knowledge or peculiar skill, by enjoining 
acts or conduct that would constitute a breach of such contract. To this 
class belong the cases of singers, actors or musicians, who, after agree- 
ing, for a valuable consideration, to give their professional service at a 
named place and during a specified time, for the benefit of certain par- 
ties, refuse to meet their engagement, and undertake to appear during 
the same period for the benefit of other parties at another place. 
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(Lumley v. Wagner, 1 DeGex, M. <& G. 604, 617 ; It, 5 DeGex & S. 485, 
16 Jut. 871 ; Montague v. Flockton, L. R. 16 Eq. 189.) While in such 
cases the singer, actor or musician has been enjoined from appearing 
during the period named at a place and for parties different from those 
specified in his first engagement, it was never supposed that the court 
could by injunction compel the affirmative performance of the agree- 
ment to sing or to act or to play. In Powell Duffryn Steam. Coal Co. 
v. Taff Vale Ry. Co., 9 Ch. App. 331, 335, Lord Justice James observed 
that when what is required is not merely to restrain a party from doing 
an act of wrong, but to oblige him to do some continuous act involving 
labor and care, the court has never found its way to do this by injunc- 
tion. In the same case Lord Justice Mellish stated the principle still 
more broadly, perhaps too broadly, when he said that a court can only 
order the doing of something which has to be done once for all, so that 
tbe court can see to its being done. 

" The rule, we think, is without exception that equity will not compel 
the actual, affirmative performance by an employee of merely personal 
services, any more than it will compel an employer to retain in his per- 
sonal service one who, no matter for what cause, is not acceptable to him 
for service of that character. The right of an employee engaged to 
perform personal service to quit that service rests upon the same basis 
as the right of his employer to discharge him from further personal ser- 
vice. If the quitting in the one case or the discharging in the other is 
in violation of the contract between the parties, the one injured by the 
breach has his action for damages ; and a court of equity will not, indi- 
rectly or negatively, by means of an injunction restraining the violation 
of the contract, compel the affirmative performance from day to day or 
the affirmative acceptance of merely personal services. Relief of that 
character has always been regarded as impracticable. (Toledo, A. A. 
& N. M. Ry. Co v. Pennsylvania Co. 54 Fed. 730, 740, Taft, J., and au- 
thorities cited ; Fry, Spec. Perf., 3d Am. Ed. sects. 87-91, and authorities 
cited. ) . . . The fact that employees of railroads may quit under circum- 
stances that would show bad faith upon their part, or a reckless disre- 
gard of their contract or of the convenience and interests of both employer 
and the public, does not justify a departure from the general rule that 
equity will not compel the actual affirmative performance of merely 
personal service, or (which is the same thing) require employees, 
against their will, to remain in the personal service of their employer. 



Appendix No. 4. 



COMPULSORY ARBITRATION AND INVESTIGATION. 

Compulsory Arbitration of Labor Troubles. — The laws of Pennsyl- 
vania (Pepper v. Lewis, Digest 1894, p. 183 et seq., § 68 et seq.) provide 
that, in case of differences between employers and employees, either 
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party or both may apply to the court of common pleas; and, if it con- 
siders the matter of sufficient importance, it shall select three men, and 
order each of parties to select three (and if one refuses, the court will 
appoint for that party), and these nine shall constitute a Board of Arbi- 
tration to summon witnesses, etc., and their decision shall be final on all 
matters brought before them for adjustment. 

Compulsory Investigation of Labor Troubles. — The States of Cali- 
fornia, Kansas, Texas and Utah have Boards of Arbitration, but they act 
only when disputes are referred to them. 

In Minnesota and Montana the Boards of Arbitration may investigate, 
but have no express power to summon witnesses. 

In Colorado, Connecticut, Illinois, Michigan, New Jersey, Ohio and 
Wisconsin the Boards may investigate threatened or existing labor 
troubles, and to that end may subpoena witnesses, send for persons and 
papers, etc. 

In Maryland (1878, c. 379, §§ 1-6) and in Massachusetts (R. L., c. 106, 
§§ 1-7) it is the duty of the Boards to investigate labor troubles, but 
they have no express power to summon witnesses, etc. 

In Missouri (1901, p. 197, amended by 1903, p. 218), Idaho (1901, 
p. 66) and Indiana (St. 1901, Vol. II, c. 75, §§ 5205a-5205r), Boards shall 
investigate and have power to subpoena witnesses, send for papers, etc. 



Appendix No. 5. 



ENGINEERS' ARBITRATION PROPOSAL. 

The proposition referred to in the text was laid before us by Mr. John 
E. Miles, in behalf of the Brotherhood of Locomotive Engineers of Mas- 
sachusetts. Mr. Miles stated that, in the opinion of the members of his 
organization, the appointment of the inspectors employed by the Board 
of Railroad Commissioners should be placed under the civil service rules, 
and that one member of the Board itself should be selected by the Gov- 
ernor from among the force of inspectors so appointed. He suggested 
also that the members of the Board should hold office during good 
behavior. 

Under the conditions above outlined, Mr. Miles stated that the organi- 
zation which he represented, and probably also the other associations of 
railroad employees, would be willing to agree to submit all differences 
which might arise between their employers and themselves to the bind- 
ing arbitration of the Board of Railroad Commissioners. On Jan. 11, 
1904, this committee received official notice that the legislative board of 
the Brotherhood of Locomotive Engineers had voted not to endorse the 
proposition of Mr. Miles. 
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Appendix No. 6. 



FORM OF ASSIGNMENT OF WAGES. 

For value received I promise to pay , or order 

dollars and cents and to pay dollars on this note 

in each and every hereafter until the same shall be fully 

paid, together with interest on all amounts thereof unpaid after sixty 
days, at the rate of twelve per cent per annum ; and I hereby for the 
same consideration assign and set over to said any and all 

sums that now are, or hereafter may be, owed to me by any person, firm 
or corporation, for wages, commissions or compensation for services, and 
any sum that he may elect to collect now or hereafter so owed to me for 
any consideration ; and I also hereby irrevocably authorize and empower 
him, or any person whom he may appoint for the purpose, at any time 
or times hereafter when I may be indebted to him, whether my indebted- 
ness may be now or hereafter contracted, if it, or any part of it, shall be 
overdue, to make, sign and execute in my name a further assignment to 
him of any and all sums which, at the date thereof may be owed to me 
by any person, firm or corporation therein to be designated, and to do in 
my stead all things necessary to render it effective to secure to said 
payment of such sum or sums. 

My assignment above and all others made for me as above are to be 
collateral security for the payment to said of all my indebt- 

edness to him now or hereafter contracted ; and at any time when any 
part thereof shall be due and unpaid he is to collect under any of said 
assignments the whole amount thereby assigned, or enough to pay him 
all my said indebtedness then existing, whether due or not, with the 
reasonable cost of collecting the same, and apply the amount collected 
in such payment to him, rendering to me any surplus collected above 
enough for such payment. Any wife, child or husband I have or may 
have is authorized to buy goods on my name and account of said 

dealing in his own name or the name of the , and 

I will pay him for the same, and my indebtedness therefor shall be 
secured to him hereby. 



Appendix No. 7. 



INDIANA ACT ON ASSIGNMENT OF WAGES, AND JUDICIAL 

OPINION. 

[Acts op Indiana, 1899, c. CXXIV.] 

Section 1. Be it enacted by the General Assembly of the State of 
Indiana that every person, company, corporation or association employ- 
ing any person to labor, or in any other service for hire, shall make 
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weekly payments for the full amount due for such labor or service, in 
lawful money of the United States to within six days or less of the time 
of such payment ; but if, at any time of stated payment, any employee 
as aforesaid shall be absent from his regular place of labor or service, 
he shall be paid in like manner hereafter on demand : provided, that this 
act shall not applv to any employee engaged by a common carrier in 
interstate commerce ; and, provided, that the labor commissioners of the 
state, after notice and hearing, may exempt any of the aforesaid parties 
whose employees prefer a less frequent payment, from paying any of its 
employees weekly, if, in the opinion of the said commissioners, the inter- * 
ests of the public and of such employees will not suffer thereby. 

Section 4. The assignment of future wages, to become due to em- 
ployees from persons, companies, corporations or associations affected 
by this act is hereby prohibited ; nor shall any agreement be valid that 
relieves said persons, companies, corporations or associations from the 
obligation to pay weekly the full amount due, or to become due, to any 
employee in accordance with the provisions of this act : provided, that 
nothing in this act shall be construed to prevent employers advancing 
money to their employees. 

Section 5. Any person, company, corporation or association, found 
guilty by a court of competent jurisdiction of having violated the third 
and fourth sections of this act, shall be deemed guilty of having com- 
mitted a misdemeanor, and shall be fined by such court in any sum not 
exceeding two hundred dollars. 

Section 6. It is hereby made the duty of the chief inspector and of 
the department of inspection to enforce the provisions of this act by the 
processes of the courts and in the name of the state ; and, upon their 
failure so to do, any citizen of the state is hereby authorized to do the 
same in the name of the state. 

International Text-book Co. v. Weissinger et al., 65 N. E. 521 (Indiana, 

Nov. 25, 1902). 

Action on an order executed by Weissinger, whereby he authorized 
his employers, American Car and Foundry Company, to pay $2 per 
month from his wages to the plaintiffs until the sum of f 6 1.25 should 
be paid. 

Demurrer on the ground that such an order violated Acts of 1899, 
c. CXXIV, § 4. 

Judgment for defendants. Statute held constitutional. 

Dowling, J., says : "These sections {i.e., sections 1 and 4 of this 
statute) do, unquestionably, limit and restrict in a very marked degree 
the liberty of the citizen to enter into contracts which, in the absence of 
statute, he would have the right to make. . . . Such a prohibition can 
be sustained only on the ground that some public interest is involved, 
and that it is of such a character as to render it a legitimate subject of 
legislative regulation or control. . . . The situation of these persons 
(i e., wage earners) renders them peculiarly liable to imposition and 
injustice at the hand of the employers, unscrupulous tradesmen and 
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others who are willing to take advantage of their condition. ... It is 
clear that the object of the act of 1899, supra, was the protection of wage 
earners from oppression, extortion and fraud on the part of others, and 
from the consequences of their own weakness, folly or improvidence. 
We cannot say that no just ground existed for such legislative interfer- 
ence for so commendable a purpose." 

Laws rendering married women incompetent to bind themselves by 
contract of suretyship, and forbidding payment of wages in anything 
else than legal tender, are of a similar nature, and have been upheld. 

" If the Legislature, in the exercise of its general police power, to 
secure the safety and welfare of the State, may deprive the laborer and 
his employer of the right to contract for the payment of wages in any- 
thing else than legal tender or other lawful money, we do not perceive 
why it may not also, in the exercise of that power, prohibit the, assign- 
ment of wages before they are earned The reason and public neces- 
sity are as clear and cogent in the one case as in the other (p. 524). 
The act of Feb. 28, 1899, applies equally to all citizens, and is not subject 
to the objection of a partial or improper classification." 



Appendix No. 8. 



STATE LAWS ON ASSIGNMENT OF WAGES. 

Connecticut (Gen. Sts., 1902, § 836) : No assignment of future earn- 
ings shall be valid against an attaching creditor of the assignor unless 
made to secure a bona fide debt due at the date of such assignment, the 
amount of which shall be stated therein as nearly as the same can be 
ascertained, nor unless the terms for which such earnings are assigned 
shall be definitely limited in the assignment ; nor unless such assign- 
ment shall be recorded before such attachment in the town clerk's office 
in the town where the assignor resides, or, if he reside without the state, 
in the town where the employer resides, and a copy thereof left with the 
employer from whom the wages are to become due. 

Indiana (Acts of 1899, c. XXIV, § 4) : The assignment of future 
wages, to become due to employees from persons, companies, corpora- 
tions or associations affected by this act, is hereby prohibited ; nor shall 
any agreement be valid that relieves said persons, companies, corpora- 
tions or associations from the obligation to pay weekly the full amount 
due, or to become due, to any employee in accordance with the pro- 
visions of this act: provided, that nothing in this act shall be construed 
to prevent employers advancing money to their employees. 

Maine (Laws of 1897, c. 301 ) : No assignment of wages is valid against 
any other person than the parties thereto, unless such assignment is 
recorded by the clerk of the city, town or plantation organized for any 
purpose in which the assignor is commorant while earning such wages ; 
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and if said assignor is commorant in an unorganized place while earn- 
ing such wages, said assignment shall not be valid against any other 
person than the parties thereto, unless said assignment is recorded by 
the clerk of the oldest adjoining town, provided there be an incorporated 
town adjoining such unincorporated place ; and if there be no such 
adjoining town, such assignment shall be recorded in the office of the 
register of deeds for the registry district in which said unincorporated 
place is located, . . . and no such assignment of wages shall be valid 
against the employer unless he has actual notice thereof. 

Massachusetts (R. L., c 189, § 34; c. 106, § 63) : Section 34. An 
assignment of future earnings shall not be valid against a trustee process, 
unless, before the service of the writ upon the alleged trustee, the 
assignment has been recorded in the office of the clerk of the city or 
town in which the assignor resides at the time of such record. Such 
record shall not affect the rights or liability of the person or corporation 
from whom such earnings are due, otherwise than is provided in this 
section. 

Section 63. . . . An assignment of future wages which are payable 
weekly under the provisions of this chapter shall not be valid if made 
to the person from which such wages are to become due, or to any per- 
son on his behalf, or if made or procured to be made to another person 
for the purpose of relieving the employer from the obligation to pay 
weekly. . . . 

Nebraska (Compiled Sts., 1899, § 1620) : It is hereby declared unlaw- 
ful for any creditor of, or other holder of any evidence of debt, book 
account, or claim of any name or nature against, any laborer, servant, 
clerk or other employee of any corporation, firm or individual, in this 
state, for the purpose below stated, to sell, assign, transfer or by any 
means dispose of any such claim, book account, bill or debt of any name 
or nature whatever, to any person or persons, firm, corporation or insti- 
tution, or to institute in this state or elsewhere, or prosecute any suit or 
action for any such claim or debt against any such laborer, servant, clerk 
or employee by any process seeking to seize, attach or garnish the 
wages of such person or persons earned within sixty days prior to the 
commencement of such proceeding, for the purpose of avoiding the effect 
of the laws of the state of Nebraska concerning exemption. 

Nevada (Compiled Laws, 1900, § 1882) : The fees and salaries of all 
persons holding office or positions of profit under the government of 
the state of Nevada, or under any county, township, city, town or school 
district within the state, shall be subject to attachment and execution 
for all debts and liabilities created or incurred by such officials or other 
persons, and all assignments, sales or transfers of such fees and salaries, 
previous to becoming due, unless made in good faith and not to defraud 
creditors, shall be null and void as against all such debts and liabilities. 

New Hampshire (Pub. Sts., 1901, c. 215, § 4) : No assignment of, or 
order for, wages to be earned in the future shall be valid against a cred- 
itor of the person making it, until it has been accepted in writing, and 
a copy of it and of the acceptance has been filed with the clerk of the 
town or city where the party making it resides. 
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New York (Gen. Laws, c. 32, § 12) : No assignment of future wages, 
payable weekly (or monthly in the case of steam surface railroad com- 
panies), shall be valid if made to the corporation or association from 
which such wages are to become due, or to any person on its behalf, or 
if made or procured to be made to any person for the purpose of relieving 
such corporation or association from the obligation to pay weekly (or 
monthly). Charges for groceries, provisions or clothing shall not be a 
valid set-off for wages in behalf of any such corporation or association. 

Ohio (Rev. Sts., 1892, § 7014) : Whoever assigns or transfers any claim 
for debt against a resident of this state for the purpose of having the 
same collected by proceedings in attachment in courts outside of this 
state, or whoever, with intent to deprive a resident of this state of a right 
to have his personal earnings exempt from application to the payments 
of his debts, sends out of this state any claim for debt against such person 
for the purpose aforesaid, where the creditor and debtor and the person 
or corporation owing the money intended to be reached by such process 
are within the jurisdiction of the courts of the state, shall be fined . . . 
and the person whose personal earnings are so attached shall have a 
right of action before any court of this state having jurisdiction, to re- 
cover the amount attached, and any costs paid by him in such attachment 
proceedings, either from the person so assigning, transferring or sending 
such claim out of the state to be collected as aforesaid, or the person to 
whom such claim is assigned, transferred or sent as aforesaid, or both 
at the option of the person bringing suit. . . . 

Pennsylvania (Brightly's Digest, 1894, § 28, p. 2078) : No assignment 
of future wages, payable semi-monthly, under the provisions of this act, 
shall be valid ; nor shall any agreement be valid that relieves the said 
firms, individuals, corporations or associations from the obligation to 
pay semi-monthly and in the lawful money of the United States. 

Rhode Island (Gen. Laws, 1896, c 254, § 28) : No assignment of future 
earnings shall be valid, except as between the parties thereto, until the 
same has been recorded in a book to be kept for that purpose in the office 
of the recorder of deeds if there be one, otherwise in the office of the 
clerk of the town or city where the assignor resides if a resident of this 
state, or in which he is employed, if not a resident of this state. 

Tennessee (Acts 1903, c. 21) : No action shall be brought whereby to 
charge any employer upon any assignment by any clerk, servant or 
employee of such employer to any person, persons^ firm or association 
of any wages (or) unearned at the time of such assignment, unless such 
assignment at the time of execution thereof shall have been assented to 
in writing by such employer. 
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Appendix No. 9. 



EMPLOYMENT OF CHILDREN. 

Table showing Children at Work between the Ages of Fourteen and Six- 
teen Tears, by Sexes, 1903, in Cities and Towns where One Hundred 
or More are employed, also Industries in which employed. 
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Appendix No. 10. 



THE BRITISH WORKMEN'S COMPENSATION ACT. 

Careful inquiry made, by personal interviews, of employers, employees, 
and officials of the Home Office and Board of Trade, who are charged 
with the execution of the law, justifies the statement that the Workmen's 
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Compensation Act of 1897 and its amendment of 1900, extending the 
benefits of the act to agricultural labor, has given as much satisfaction 
as can be expected from legislation of that character. It was legislation 
demanded by a particular class, as being in its interest ; it was legisla- 
tion resisted by the class whose interests it was supposed would be in- 
jured, but who, unable to resist the popular sentiment, grudgingly saw 
the law placed on the statute book. When the law was enacted, and 
before it came into operation, employers generally believed that the 
compensation they would have to pay their workmen for injuries and 
fatal accidents would prove such a heavy tax on industry that it would 
seriously diminish their profits, and put them at the mercy of foreign 
competition. Especially was this felt by the owners of collieries, who 
claimed that it was impossible for the business to stand this additional 
burden, and who asserted that the compensation would be equivalent to a 
charge of three pence per ton on the cost of production. While exact 
statistics of cost are unobtainable, it is the opinion of an official of the 
Board of Trade, who has had more to do with the act than any other, 
that the cost at the outside per ton of coal mined is from one-half penny 
to three farthings, — certainly not to exceed the latter figure. 

Whatever dissatisfaction exists with the act among workingmen comes 
from the way in which its scope has been narrowed and limited by the 
interpretation placed upon it by the courts. In a report made by the 
Home Office to Parliament of the workings and operations of the law, 
this language is used : " In an act dealing, as this act does, with entirely 
new matter, the legal questions to be settled are necessarily very nu- 
merous ; and, in view of the enormous range of cases to which the act 
applies, it is reasonable to suppose that the great majority of these 
difficulties would come up for decision in the earliest years of its opera- 
tion." Furthermore, it is undoubtedly true that much of this litigation 
arose out of the pugnacity displayed by both sides immediately after the 
act went into effect : and the hostility of employers was only equalled 
by the determination of the men not to be defrauded out of what they 
considered their legal rights. Legislation had been forced upon em- 
ployers, and many of them, partly influenced by pique, partly influenced 
by more material considerations, resolved that wherever they could avail 
themselves of legal technicalities they would do so, and force the men 
to obtain a judicial interpretation of ambiguous or obscure clauses of 
the act. The act is full of these obscurities and ambiguities, and the 
men were not at all reluctant to try conclusions in the courts. Thus in 
1899 eighteen cases came before the courts to determine whether the act 
applied to a particular class of factory ; in five cases its application to a 
building was questioned ; in thirteen cases the question at issue hinged 
upon the meaning of the words, " arising out of and in the course of his 
employment ; " in seven cases the meaning of the term " serious and 
willful misconduct " had to be judicially interpreted ; there were six 
cases involving questions of " dependence ; " there were numerous other 
cases touching various points of the act, such as the meaning of " personal 
injury by accident," "average weekly earnings," and "incapacity for 
work." Litigation, however, increases rather than diminishes. The 



Digitized by 



Google 



90 

number of cases brought under the act in England and Wales before 
county court judges and county court arbitrators was, for 1899, 999 ; for 
1900, 1,145 ; and for 1901, 1,370. 

The objection of the workingman, so far as he has any objection, is 
not to the act in principle, but to the fact that it does not go far enough. 
This sums up the opinions of representative workingmen, but even 
stronger proof can be found in the resolutions offered at the thirty-sixth 
annual Trades Union Congress held at Leicester last September. Nine 
resolutions were offered, not one of which expressed dissatisfaction with 
the act in substance or to the act itself as it now stands, but all the reso- 
lutions pressed for the further extension of the act, and to make it em- 
brace trades and individuals not now covered by its .provisions. For 
instance, there has always been great discontent with clause 1 of section 
7, which exempts from compensation a workman working on a building 
under thirty feet in height, and this section has perhaps given rise to 
more litigation than any other clause of the act. The National Opera- 
tive Builders asked to have the section amended so as to remove the 
height limit. It is not necessary to mention in detail each one of these 
nine resolutions ; it is enough to say that they are all in the direction of 
further extending the scope of the act, and making its provisions appli- 
cable to a still larger number of British workingmen. 

The workingman regards the act as serving the purpose for which it 
was intended, broadly speaking. The law undoubtedly compensates 
him for injuries received in the course of his employment, and gives 
him substantial pecuniary recompense for bodily suffering and loss of 
time when unable to pursue his customary vocation because of an acci- 
dent. What the workingman complains of is that in the administration 
of this statute he is the victim of "judge-made law," and by the inter- 
pretation of the courts the intent of the framers of the law has been par- 
tially nullified. He looks forward, however, to the time when these false 
constructions, as he considers them, shall be corrected by the passage of 
an amendatory act or by the dicta of the courts of last resort. 

So far as employers are concerned, there is warrant for saying that 
they have adjusted themselves to conditions; and the compensation 
which they are compelled to pay does not bear upon them so heavily as 
to cut seriously into their profits, or to prove a factor in preventing 
them from retaining their trade in the face of foreign competition. The 
cost of compensation, I find, large employers regard in the same way as 
any other fixed charge incidental to and necessary in carrying on busi- 
ness. Rent, taxes, insurance and many other items of the same charac- 
ter are all charges which every business man must include in his 
estimate of the cost of production. It is precisely the same with the 
charge entailed by the cost of compensation. It is a charge incidental 
to the carrying on of business which the business man would be only too 
pleased to avoid, but he realizes the impossibility of its avoidance. 

It has been stated by some employers and by some writers on this 
question that the cost of compensation has not been appreciably felt since 
the passage of the act, because trade has been extremely prosperous in 
England, and both capital and labor have found full and remunerative 
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employment ; and that the true test of any economic law can only be 
demonstrated on a falling and not a rising market. When this sugges- 
tion was made to one prominent employer, he replied that while the 
principle as to the test of an economic law was theoretically sound, there 
were certain facts to be considered in connection with this particular 
law which would modify that principle. Any marked decrease of trade 
will decrease the number of men employed, which will naturally dimin- 
ish the cost of compensation, so that relatively to the volume of business 
the cost in dull times will not be a heavier burden than in good times 
Furthermore, with trade easier there will be less pressure upon the in- 
dividual workingman, which ought to reduce the number of casualties ; 
and there will be less night work, and that in itself should have a tend- 
ency to curtail casualties. 

One of the responsible officials of the Board of Trade, when asked 
whether in his opinion this law could still be regarded as an experiment 
and liable to repeal, said : "I am firmly of the opinion that the law has 
come to stay, and that the principle is established once and for all ; and 
that is shown by the fact that a little more than a year after the law was 
enacted its provisions were extended so as to embrace agricultural labor. 
It may be, of course, that the law needs amendment or modification in 
some particulars ; but my belief is that those amendments will be in the 
direction of enlarging the sphere of its operations, so as to make it 
afford protection to a still larger number of workingmen, rather than in 
the direction of narrowing its operations or reducing its field of activity." 

Every effort was made by the writer to ascertain the number of acci- 
dents and the amount of damages paid under the law, but these efforts 
were unfortunately without success. The law does not require that 
there shall be any return made of injuries or the amount paid by em- 
ployers for compensation ; and one can only arrive at a loose estimate 
by making use of certain figures, which are valuable only as an indica- 
tion, and cannot be considered as even approximately correct. Employ- 
ers display a singular reticence in furnishing precise data, and the only 
way by which it is possible to obtain reliable statistics would be from 
the insurance companies who do the bulk of the business under the 
" contracting out clause " of the act, as a large percentage of the employ- 
ers insure accidents in exactly the same way as they insure against fire 
and other contingent losses. But the insurance companies will furnish 
no information. Application to two of the largest companies doing this 
class of business was met with the courteous reply that, while they 
should be glad to afford the writer every facility in their power, they 
would regard it as violating the confidence of their clients if they fur- 
nished the desired information. The Home Office regrets its inability to 
furnish statistics, and in its report to Parliament on the workings of the 
act for the year 1899 this statement is made : "As regards injuries, we 
have no official figures which would give even a rough idea of the number 
of accidents coming within the act ; but there are unofficial figures with 
regard to the mines, supplied by some of the Miners' Relief Societies, 
from which it has been calculated with approximate accuracy that the 
total number of miners disabled during the year for periods exceeding 
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fourteen days is at least 70,000. . . . There seems to be reason to think 
that the Home Office calculation, made before the act came into force, 
that 150,000 accidents a year would fall within its scope, is too low rather 
than too high." 

While no statistics are available where accidents are caused which do 
not result in death, there are accurate statistics of the number of deaths 
on railways, in factories, mines and quarries, — four of the seven heads 
of employment to which the act applies ; but no statistics are kept of 
accidents in engineering work, building or agriculture, — the three other 
employments coming within the act. In 1901 the deaths due to acci- 
dents in the first four enumerated employments were : on railways, 391 ; 
in factories, 844 ; in mines, 959 ; and in quarries, 81. But here again, 
although we are furnished with the number of deaths, that number gives 
no clue as to the amount of compensation, as the only statistics kept by 
any government office are of those cases brought before the county 
courts, arbitrations in those courts, and the comparatively few cases in 
which memoranda recording agreements or awards by private arbitra- 
tors are made a matter of record in the court. All that can be furnished 
in the way of statistics of cost is to take these litigated and arbitrated 
cases in the county courts, and, regarding them as fairly representative 
of the whole number, derive from them an average. In 1901, using this 
method, the average amount of damages in case of death amounts to 
£188 75. Id. Using the average system as a basis of calculations, it will 
be seen that the amount paid for compensation for death fell with the 
first two years after the act went into operation, and rose with the third. 
The Workmen's Compensation Act was passed in 1897, and came into 
force on the first of July, 1898. The returns for the first six months of 
that year after the passage of the act show that the average amount of 
damages in case of death amounted to £200 2s. Id., but the time was too 
short for a fair average to have been established. In 1899 the average 
fell to £173 Is. Id. ; in 1900 the average was still further reduced to 
£163 %s. 9d. ; and in 1901 it rose to £188 Is. Id. 

Exact but insufficient data as to cost can be obtained from the re- 
port of the Chief Registrar of Friendly Societies. Under the third sec- 
tion of the act employers and employees may agree upon a scheme 
of compensation which, if not less favorable to the workingmen than 
the schedules of the act, and if approved by the registrar, remains in 
force for a period of five years, subject at any time to revocation in 
case the registrar should deem that the provisions of the scheme have 
been violated, or that the interests of the men are not properly protected. 
It is optional whether the employers shall propose such a scheme, or be 
governed by the schedule of compensation fixed by the act ; and it is 
equally optional upon employees whether they shall become parties to 
the scheme, or rely upon the statutory compensation provided by the 
schedule. Only a comparatively small number of employers have insti- 
tuted such schemes, as the majority believe it to be cheaper and more 
convenient to insure themselves against compensation with one of the 
insurance companies making a specialty of that business. 

The latest report of the Chief Registrar of Friendly Societies, for the 
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year ending Dec. 81, 1902, shows that u in the aggregate 47 schemes 
had, on the 30th of June, 1902, been adopted by 127,344 workmen, who 
during the year ending that date contributed £47,184, the employers con- 
tributing £73,758. The payments for deaths were £19,153; during 
incapacity, £56,234 ; and for other benefits, £9,596. The funds had in- 
creased during the year by £32,017. The number of deaths resulting from 
injury was 179, and in 135 of these 405 dependents were left, to nearly 
all of whom pensions were awarded, in addition to the sums payable 
on death. The number of cases of incapacity from injury was 19,649." 
Commenting on these returns, the chief registrar says that, taking into 
account '* the other benefits," amounting to £9,596 ; the payments during 
the first two weeks of incapacity and the subsequent payments in excess 
of those provided by the act, estimated to be equal to £23,000 ; and the 
increase of funds, amounting to £32,017, — it would appear that the 
workingmen derived from these schemes a rail equivalent for the £47,- 
184 that they contributed. 

An analysis of some of the principal schemes will furnish precise data 
as to the cost of the act to employers. The Great Eastern Railway Com- 
pany has 28,064 employees, all of whom have joined the scheme. The 
receipts of the fund for the year were £17,544, of which £11,617 were 
contributed by the company and £5,927 by the workmen. The payments 
out of the fund were £17,583, of which £4,250 were for deaths and 
£13,333 for incapacity. There were 27 deaths and 3,434 cases of 
incapacity. 

In the group comprising factories, the largest number of workmen 
embraced by any one scheme is that of the employees of the South Met- 
ropolitan Gas Company, numbering 6,147, the full number of men em- 
ployed by that company. The total contributions to the fund amounted 
to £1,656, to which the company contributed £1,145 and the workmen 
£511. The payments amounted to £1,875, of which £492 were for 
deaths, £1,350 for incapacity and £33 for other benefits. There were 3 
deaths and 307 accidents other than fatal. The Pilkington Brothers 
Sheet Glass Works, St. Helens, employs 3,185 men, of whom 2,810 are 
beneficiaries of the accident fund, and the remainder avail themselves 
of the compensation according to the schedule of the act. To this scheme 
the employers contributed £502 and the workmen nothing, and the pay- 
ments were for deaths nothing and for incapacity and other benefits 
£5o2. The number of workmen injured was 188. 

Group 3 comprises mines. The largest scheme is that of the Mon- 
mouth and South Wales Miners' Permanent Provident Society, covering 
19,988 men. The total contributions to the fund for the year were 
£40,288, of which the employers contributed £23,522, the employees 
£14,208, and from other sources there was derived £2,558. The total 
payments from the fund amounted to £20,703 ; of which deaths absorbed 
£3,133 ; incapacity, £10,823 ; other benefits, £2,472 ; and expenses of 
management, £4,275. The funds at the end of the year amounted to 
£80,400. There were 51 deaths and 4,608 cases of injury. The South 
Staffordshire and East Worcestershire Mining District Compensation 
Fund covers 7,754 men, all of the men employed in that district ; and 
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their fund for the year aggregated £8,745, of which £5,083 were con- 
tributed by the employers, £3,389 by the workmen, and £273 came from 
other sources. The payments aggregated £7,464, of which £1,422 were 
absorbed by death, £4,910 by accident, £694 other benefits, and £438 
expenses of management. The funds at the end of the year amounted 
to £9,132. There were 21 deaths and 1,615 non-fatal accidents. 

The Workmen's Compensation Act has in many instances superseded 
and worked as abrogation of the Employers' Liability Act of 1880. Here 
again exact data as to the operations of the Employers' Liability Act is 
unobtainable, because no record is kept of cases settled between the 
employer and his workman by private agreement, and only such cases 
as come into the county courts become matter of public record and 
are available for statistical purposes. Taking the four years prior to the 
passage of the Workmen's Compensation Act and the four years since, 
including the year when that act was passed, it will be seen that the 
number of actions brought under the Employers 1 Liability Act from 
1895 to 1898 increased each year ; since 1898 there has been a decrease, 
and the same holds good as to the damages awarded. In 1895 there 
were 485 cases brought ; in 1896, 581 ; in 1897, 688 ; in 1898, 681 ; in 
1899, 505 ; in 1900, 511 ; and in 1901, 590. In 1895 the damages were 
£8,355 16s. Xd. ; in 1898 they had increased to £16,853 55. 8d. ; and in 
1901 they had fallen to £11,294 11*. 4d. While the reduction in the 
number of cases in 1901 as compared with 1898 amounts only to about 
13 per cent., the reduction in the amount recovered is about 33 per cent 
In 34 cases of the 590 in 1901, although the proceedings were originally 
taken under the Employers 1 Liability Act, the amount of compensation 
was actually determined under the Workmen's Compensation Act, in 
pursuance of the power given by section 1 of that act. 

If the actions brought in the county courts under the Employers' Lia- 
bility Act are any sure guide, in mines the Workmen's Compensation 
Act has practically displaced the Employers' Liability Act ; in railways 
the new law has taken about half the cases ; while in factories, quarries, 
buildings and engineering works the reduction in the number of cases 
is comparatively small. The amount recovered under the Workmen's 
Compensation Act is much greater than under the Employers' Liability 
Act in those cases where the intervention of the court was necessary. 
In 1899 the average amount of damages in case of death amounted 
under the Employers' Liability Act to £114 15s. 9d. as compared with 
£173 Is. Id. under the Workmen's Compensation Act. In 1900 the rela- 
tive figures were £158 16s. Id. and £163 8s. 9d. ; and in 1901 £89 15s. 
and £188 7s. Id. 

In 1901 in cases brought under the Workmen's Compensation Act the 
county courts made 399 awards of a lump sum and 608 awards of weekly 
payments. Both figures show a progressive increase, as compared with 
the two previous years. In the case of weekly payments, while the 
amount of the payments are given, the length of time for which 
those payments continue cannot be ascertained, and it is therefore 
impossible to offer an idea of the capitalized value of the grants of com- 
pensation. With regard to the grants of compensation for injury, in 79 
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cases a lump sum appears to have been awarded by consent of the par- 
ties. The average was £32 5s. Id. In 608 cases of injury a weekly sum 
was assigned, 345 being cases of total and 263 cases of partial incapacity. 
The average rate of weekly allowances for the years 1899, 1900 and 
1901 has been, in case of total incapacity, 10s. lid., lis. 6d. and lis. lOd. ; 
in cases of partial incapacity, 9s. 2d , 10s. 9d. and 9s. Sd. 

It is to be noted as an interesting fact that the tendency in the metro- 
politan (London) courts is to proceed under the Employers' Liability 
Act, in preference to the newer act. In the courts embraced in the 
metropolitan area in 1901 there were 301 cases brought under the Em- 
ployers' Liability Act, as against 201 under the Workmen's Compensa- 
tion Act ; while for the rest of England and Wales the figures are 289 
under the former and 1,717 under the latter. 

In a report made by the Home Office, June, 1902, of the operations of 
the Workmen's Compensation Act for the year 1901, this language is 
used : — 

The number of appeals on questions of law has diminished considerably, — the 
figures for the three years are 54, 90 and 61, — and there seems therefore reason to hope 
that progress has been made toward the definite settlement of the legal questions in 
the interpretation of the act of 1897. 

On the other hand, the numl»er of cases brought to the county courts — in most of 
which it must be questions of fact that are at issue — still shows an increase. The 
figures are 1,347, 1,552 and 1,918. But even in view of this increase the statement must 
be repeated that the cases which come before the county courts do not represent more 
than a very small proportion of those in which compensation is paid under the act. A 
great majority of claims are settled by agreement, and only a small percentage are 
made the subject of formal arbitration. 

In case of deaths, where the claims are for comparatively large sums, we find, as in 
1899 and 1900, that a good many are disputed. In 1901 the number of deaths by 
accidents and of claims for compensation was 2,275. Under the Workmen's Com- 
pen sat Ion Act 420 cases were brought before the county courts, and 17 cases under the 
Employers' Liability Act. 

Even in case of death, therefore, where large claims would generally be payable, not 
more than 18 per cent, of the cases came in any way before the court, and this includes 
a good many cases finally settled out of court, and others in which the only question 
was the apportionment of the compensation among the dependants. 

A s regards claims for injury, however, there are no official figures of the number of 
persons injured which are of any value in this connection. The statement may be 
repeated that the unofficial figures available in certain industries indicate clearly that 
the number of litigated cases is less than 1 per cent, of the total number of cases in 
which compensation is payable. 

The railways of the United Kingdom are required by law to make 
certain returns to the Board of Trade relating to their income and 
expenditure. These returns show the cost to the railway companies of 
the kingdom for compensation to their employees. Since the passage 
of the Workmen's Compensation Act the companies have kept a separate 
account of compensation to employees, by which it appears that in 1899 
the cost of compensation amounted to £118,849, in 1900 to £146,027 and 
in 1901 to £153,928 ; equivalent per train mile to .07d. in 1899 and .09d. 
in 19U0 and 1901. 

A. MAURICE LOW. 

Washington, D. C, Oct. 8, 1903. 
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Following is the text of the Workmen's Compensation Act, 1897, and 
of the Workmen's Compensation Act, 1900, which extends the benefits 
of the act of 1897 to workmen in agriculture : — 

An Act to amend the Law with Respect to Compensation to Workmen . 
for accidental injuries suffered in tbe course of their employment 

[Aug. 6, 1897]. 

Be it enacted by . . . Parliament assembled, and by the authority of the same, as fol- 
lows: 

1. (1) If in any employment to which this act applies personal injury by accident 
arising out of and in the course of the employment is caused to a workman, his 
employer shall, subject as hereinafter mentioned, be liable to pay compensation in 
accordance with the first schedule to this act. 

(2) Provided that: — 

(a) The employer shall not be liable under this act in respect of any injury which 
does not disable the workman for a period of at least two weeks from earning full 
wages at the work at which he was employed ; 

(6) When the injury was caused by the personal negligence or willful act of the 
employer, or of some person for whose act or default the employer is responsible, 
nothing in this act shall affect any civil liability of the employer, but in that case the 
workman may, at his option, either claim compensation under this act, or take the 
same proceedings as were open to him before the commencement of this act; but 
the employer shall not be liable to pay compensation for injury to a workman by 
accident arising out of and in the course of the employment both independently of 
and also under this act, and shall not be liable to any proceedings independently of 
this act, except in case of such personal negligence or willful act as aforesaid; 

(c) If it is proved that the injury to a workman is attributable to the serious and 
willful misconductof that workman, any compensation claimed in respect to that injury 
shall be disallowed. 

(3) If any question arises in any proceedings under this act as to the liability to pay 
compensation under this act (including any question as to* whether the employment is 
one to which this act applies), or as to the amount or duration of compensation under 
this act, the question, if not settled by agreement, shall, subject to the provisions of 
the first schedule to this act, be settled- by arbitration, in accordance with the second 
schedule to this act. 

(4) If, within the time hereinafter in this act limited for taking proceedings, an 
action is brought to recover damages independently of this act for injury caused by 
any accident, and it is determined in such action that the injury is one for which the 
employer is not liable in such action, but that he would have been liable to pay com- 
pensation under the provisions of this act, the action shall be dismissed; but the court 
in which the action is tried shall, if the plaintiff shall so choose, proceed to assess such 
compensation, and shall be at liberty to deduct from such compensation all the costs 
which, in its judgment, have been caused by the plaintiff bringing the action instead of 
proceeding under this act. 

In any proceeding under this subsection, when the court assesses the compensation 
it shall give a certificate of the compensation it has awarded and the directions it has 
given as to the deduction for costs, and such certificate shall have the force and effect 
of an award under this act. 

(5) Nothing in this act shall affect any proceeding for a fine under the enactments 
relating to mines or factories, or the application of any such line; but if any such fine, 
or any part thereof, has been applied for the benefit of the person injured, the amount 
so applied shall be taken into account in estimating the compensation under this act. 

2. (1) Proceedings for the recovery under this act of compensation for an injury 
shall not be maintainable uules9 notice of the accident has been given as soon as 
practicable after the happening thereof, and before the workman has voluntarily left 
the employment in which he was injured; and unless the claim for compensation with 
respect to such accident has been made within six months from the occurrence of the 
accident causing the injury, or, in case of death, within six months from the time of 
death : provided, always, that the want of or any defect or inaccuracy in such notice 
shall not be a bar to the maintenance of such proceedings, if it is found in the proceed 
ings for settling the claim that the employer is not prejudiced in his defence by the 
want, defect or inaccuracy, or that such want, defect or inaccuracy was occasioned by 
mistake or other reasonable cause. 
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(2) Notice in respect of an injury under this act shall give the name and address of 
the person injured, and shall state in ordinary language the cause of the injury and 
the date at which it was sustained, and shall be served on the employer, or, if there is 
more than one employer, upon one of such employers. 

(3) The notice may be served by delivering the same to or at the residence or place 
of business of the person on whom it is to be served. 

(4) The notice may also be served by post by a registered letter addressed to the 
person on whom it is to be served at his last known place of residence or place of 
business, and if served by post shall be deemed to have been served at the time when 
the letter containing the same would have been delivered in the ordinary course of 
post, and in proving the service of such notice it shall be sufficient to prove that the 
notice was properly addressed and registered. 

(5) Where the employer is a body of persons corporate or unincorporate, the notice 
may also be served by delivering the same at, or by sending it by post in a registered 
letter addressed to the employer at, the office, or, if there be more than one office, any 
one of the offices of such body. 

3. (1) If the registrar of friendly societies, after taking steps to ascertain the views 
of the employer and workmen, certifies that any scheme of compensation, benefit or 
insurance for the workmen of an employer in any employment, whether or not such 
scheme includes other employers and their workmen, is on the whole not less favor- 
able to the general body of workmen and their dependents than the provisions of this 
act, the employer may, until the certificate is revoked, contract with any of those work- 
men that the provisions of the scheme shall be substituted for the provisions of this 
act, and thereupon the employer shall be liable only in accordance with the scheme; 
but, save as aforesaid, this act shall apply notwithstanding any contract to the contrary 
made after the commencement of this act. 

(2) The registrar may give a certificate to expire at the end of a limited period not 
less than five years. 

(3) No scheme shall be so certified which contains an obligation upon the workmen 
to join the scheme as a condition of their hiring. 

(4) If complaint is made to the registrar of friendly societies by or on behalf of the 
workmen of any employer that the provisions of any scheme are no longer on the 
whole so favorable to the general body of workmen of such employer and their 
dependents as the provisions of this act, or that the provisions of such scheme are 
being violated, or that the scheme is not being fairly administered, or that satisfactory 
reasons exist for revoking the certificate, the registrar shall examine into the com- 
plaint, and, if satisfied that good cause exists for such complaint, shall, unless the 
cause of complaint is removed, revoke the certificate. 

(5) When a certificate is revoked or expires, any moneys or securities held for the 
purpose of the scheme shall be distributed as may be arranged between the employer 
and workmen, or as may be determined by the registrar of friendly societies, in the 
event of a difference of opinion. 

(6) Whenever a scheme has been certified as aforesaid, it shall be the duty of the 
employer to answer all such inquiries and to furnish all such accounts in regard to the 
scheme as may be made or required by the registrar of friendly societies. 

(7) The chief registrar of friendly societies shall include in his annual report the par- 
ticulars of the proceedings of the registrar under this act. 

4. Where, in an employment to which this act applies, the undertakers as herein- 
after defined contract with any person for the execution by or under such contractor 
of any work, and the undertakers would, if such work were executed by workmen 
immediately employed by them, be liable to pay compensation under this act to those 
workmen in respect of any accident arising out of and in the course of their employ- 
ment, the undertakers shall be liable to pay to any workman employed in the execution 
of the work any compensation which is payable to the workman (whether under this 
act or in respect of personal negligence or willful act Independently of this act) by 
such contractor, or would be so payable if such contractor were an employer to whom 
this act applies : provided, that the undertakers shall be entitled to be indemnified by 
any other person who would have been liable independently of this section. 

This section shall not apply to any contract with any person for the execution by or 
under such contractor of any work which is merely ancillary or incidental to, and is 
no part of, or process in, the trade or business carried on by such undertakers respec- 
tively. 

5. (1) Where any employer becomes liable under this act to pay compensation in 
respect of any accident, and is entitled to any sum from insurers in respect of the 
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amount due to a workman under such liability, then in the event of the employer be- 
coming bankrupt, or making a composition or arrangement with his creditors, or if the 
employer is a company of the company having commenced to be wound up, such 
workman shall have a first charge upon the sum aforesaid for the amount so due, and 
the judge of the county court may direct the insurers to pay such sum into the Post- 
Office Savings Bank in the name of the registrar of such court, and order the same to 
be invested or applied in accordance with the provisions of the first schedule hereto 
with reference to the investment in the Post-Ofllce Savings Bank of any sum allotted aB 
compensation, and those provisions shall apply accordingly. 

(2) In the application of this section to Scotland, the words " have a first charge 
upon " shall mean " be preferentially entitled to." 

6. Where the injury for which compensation is payable under this act was caused 
under circumstances creating a legal liability in some person other than the employer 
to pay damages in respect thereof, the workman may, at his option, proceed, either at 
law against that person to recover damages, or against his employer for compensation 
under this act, but not against both, and if compensation be paid under this act, the 
employer shall be entitled to be indemnified by the said other person. 

7. (1) This act shall apply only to employment by the undertakers as hereinafter 
defined on or in or about a railway, factory, mine, quarry or engineering work, and to 
employment by the undertakers as hereinafter defined on, in, or about any building 
which exceeds thirty feet in height, and is either being constructed or repaired 
by means of a scaffolding, or being demolished, or on which machinery driven by 
steam, water or other mechanical power is being used for the purpose of the con- 
struction, repair or demolition thereof. 

(2) In this act: — 

" Railway " means the railway of any railway company to which the Regulation of 
Railways Act, 1873, applies, and includes a light railway made under the Light Rail- 
ways Act, 1896; and " railway " and " railway company " have the same meaning as in 
the said acts of 1873 and 1896. 

" Factory " has the same meaning as in the Factory and Workshop Acts, 1878 to 1891, 
and also includes any dock, wharf, quay, warehouse, machinery or plant to which any 
provision of the Factory Acts is applied by the Factory and Workshop Act, 1895, and 
every laundry worked by steam, water or other mechanical power. 

" Mine " means a mine to which the Coal Mines Regulation Act, 1887, or the Metal- 
liferous Mines Regulation Act, 1872, applies. 

" Quarry " means a quarry under the Quarries Act, 1894. 

" Engineering work " means any work of construction or alteration or repair of a 
railroad, harbor, dock, canal or sewer, and includes any other work for the construc- 
tion, alteration or repair of which machinery driven by steam, water or other mechani- 
cal power is used. 

"Undertaker," in the case of a railway, means the railway company; in the case of 
a factory, quarry or laundry, means the occupier thereof within the meaning of the 
Factory and Workshop Acts, 1878 to 1895; in the case of a mine, means the owner 
thereof within the meaning of the Coal Mines Regulation Act, 1887, or the Metallif- 
erous Mines Regulation Act, 1872, as the case may be ; and, in the case of an engi- 
neering work, means the person undertaking the construction, alteration or repair; 
and in the case of a building, means the persons undertaking the construction, repair 
or demolition. 

" Employer " includes any body of persons corporate or unincorporate and the 
legal personal representative of a deceased employer. 

" Workman " includes every person who is engaged in an employment to which 
this act applies, whether by way of manual labor or otherwise, and whether his agree- 
ment is one of service or apprenticeship or otherwise, and is expressed or implied, is 
oral or in writing. Any reference to a workman who has been injured shall, where 
the workman is dead, include a reference to his legal personal representative or to his 
dependents or other person to whom compensation is payable. 

" Dependents " means : — 

(a) In England and Ireland, such members of the workman's family specified in the 
Fatal Accidents Act, 1846, as were wholly or in part dependent upon the earnings of 
the workman at the time of his death; and 

(6) In Scotland, such of the persons entitled according to the law of Scotland to sue 
the employer for damages or solatium in respect of the death of the workman, as 
were wholly or in part dependent upon the earnings of the workman at the time of 
his death. 
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(3) A workman employed in a factory which is a shipbuilding yard shall not be 
excluded from this act by reason only that the accident arose outside the yard in the 
course of his work upon a vessel in any dock, river or tidal water near the yard. 

8. (1) This act shall not apply to persons in the naval or military service of the 
Crown, but otherwise shall apply to any employment by or under the Crown to which 
this act would apply if the employer were a private person. 

(2) The treasury may, by warrant laid before Parliament, modify for the purposes 
of this act their warrant made under section 1 of the Superannuation Act, 1887, and 
notwithstanding anything in that act, or any such warrant, may frame a scheme with 
a view to its being certified by the registrar of friendly societies under this act. 

9. Any contract existing at the commencement of this act, whereby a workman 
relinquishes any right to compensation from the employer for personal injury arising 
out of and in the course of his employment, shall not, for the purposes of this act, be 
deemed to continue after the time at which the workman's contract of service would 
determine if notice of the determination thereof were given at the commencement of 
this act. 

10. (1) This act shall come into operation on the first day of July, one thousand 
eight hundred and ninety-eight. 

(2) This act may be cited as the Workmen's Compensation Act, 1897. 



First Schedule. — Scale and Conditions of Compensation. 
SctUe. 

(1) The amount of compensation under this act shall be : — 
(a) Where death results from the injury: — 

(i) If the workman leaves any dependents wholly dependent upon his earnings at 
the time of his death, a sum equal to his earnings in the employment of the same 
employer during the three years next preceding the injury, or the sum of £160 
[$729.98], whichever of those sums is the larger, but not exceeding in any case £800 
[$1,459.95], provided that the amount of any weekly payments made under this act 
shall be deducted from such sum; and if the period of the workman's employment 
by the said employer has been less than the said three years, then the amount of his 
earnings during the said three years shall be deemed to be one hundred and fifty-six 
times his average weekly earnings during the period of his actual employment under 
the said employer ; 

(ii) If the workman does not leave any such dependents, but leaves any dependents 
in part dependent upon his earnings at the time of his death, such sum, not exceeding 
in any case the amount payable under the foregoing provisions, as may be agreed 
upon, or, in default of agreement, may be determined, on arbitration under this act, 
to be reasonable and proportionate to the injury to the said dependents; and 

(iii) If he leaves no dependents, the reasonable expenses of his medical attendance 
and burial, not exceeding £10 [$48.67]. 

(6) Where total or partial incapacity for work results from the injury, a weekly 
payment during the incapacity after the second week not exceeding fifty per cent, of 
his average weekly earnings during the previous twelve months, if he has been so 
long employed, but if not, then for any less period during which he has been in the 
employment of the same employer, such weekly payment not to exceed £1 [$4.87]. 

(2) In fixing the amount of the weekly payment, regard shall be had to the difference 
between the amount of the average weekly earnings of the workman before the. acci- 
dent and the average amount which he is able to earn after the accident, and to any 
payment not being wages which he may receive from the employer in respect of his 
injury during the period of his incapacity. 

(8) Where a workman has given notice of an accident, he shall, if so required by the 
employer, submit himself for examination by a duly qualified medical practitioner 
provided and paid by the employer; and if he refuses to submit himself to such exam- 
ination, or in any way obstructs the same, his right to compensation, and any pro- 
ceeding under this act in relation to compensation, shall be suspended until such 
examination takes place. 

(4) The payment shall, in case of death, be made to the legal personal representative 
of the workman, or, if he has no legal personal representative, to or for the benefit of 
his dependents/or, if he leaves no dependents, to the person to whom the expenses are 
due; and if made to the legal personal representative, shall be paid by him to or for 
the benefit of the dependents or other person entitled thereto under this act. 
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(5) Any question as to who is a dependent, or as to the amount payable to each 
dependent, shall, in default of agreement, be settled by arbitration under this act. 

(6) The sum allotted as compensation to a dependent may be invested or otherwise 
applied for the benefit of the person entitled thereto, as agreed, or as ordered by the 
committee or other arbitrator. 

(7) Any sum which is agreed or is ordered by the committee or arbitrator to be 
invested may be invested in whole or in part in the Post-Oflice Savings Bank by the 
registrar of the county court in his name as registrar. 

(8) Any sum to be so invested may be invested in the purchase of an annuity from 
the national debt commissioners through the Post-Office Savings Bank, or be accepted 
by the Postmaster-General as a deposit in the name of the registrar as such, and the 
provisions of any statute or regulations respecting the limits of deposits in savings 
banks, and the declaration to be made by a depositor, shall not apply to such sums. 

(9) No part of any money invested in the name of the registrar of any county court 
in the Post-Office Savings Bank under this act shall be paid out, except upon authority 
addressed to the Postmaster-General by the treasury or by the judge of the county 
court. 

(10) Any person deriving any benefit from any moneys invested in a post-office 
savings bank under the provisions of this act may, nevertheless, open an account in 
a post-office savings bank or in any other savings bank in his own name without being 
liable to any penalties Imposed by any statute or regulations in respect of the opening 
of accounts in two savings banks, or of two accounts in the same savings bank. 

(11) Any workman receiving weekly payments under this act shall, If so required 
by the employer, or by any person by whom the employer Is entitled under this act 
to be indemnified, from time to time submit himself for examination by a duly quali- 
fied medical practitioner provided and paid by the employer, or such other person; but 
if the workman objects to an examination by that medical practitioner, or is dissatis- 
fied by the certificate of such practitioner upon his condition when communicated to 
him, he may submit himself for examination to one of the medical practitioners 
appointed for the purposes of this act, as mentioned in the second schedule to this 
act, and the certificate of that medical practitioner as to the condition of the workman 
at the time of the examination shall be given to the employer and workman, and shall 
be conclusive evidence of that condition. If the workman refuses to submit himself 
to such examination, or in any way obstructs the same, his right to such weekly pay- 
ments shall be suspended until such examination has taken place. 

(12) Any weekly payment may be reviewed at the request either of the employer or 
of the workman, and on such review may be ended, diminished or increased, subject 
to the maximum above provided, and the amount of paymeut shall, in default of agree- 
ment, be settled by arbitration under this act. 

(13) Where any weekly payment has been continued for not less than six months, 
the liability therefor may, on the application by or on behalf of the employer, be 
redeemed by the payment of a lump sum, to be settled, in default of agreement, by 
arbitration under this act, and such lump sum may be ordered by the committee or 
arbitrator to be invested or otherwise applied as above mentioned. 

(14) A weekly payment, or a sum paid by way of redemption thereof, shall not be 
capable of being assigned, charged or attached, and shall not pass to any other person 
by operation of law, nor shall any claim be set off against the same. 

(15) Where a scheme certified under this act provides for payment of compensation 
by a friendly society, the provisions of the proviso to the first subsection of section 8, 
section 16 and section 41 of the Friendly Societies Act, 1896, shall not apply to such 
society in respect to such scheme. 

(16) In the application of this schedule to Scotland the expression " registrar of the 
county court " means " sheriff clerk of the county," and "judge of the county court" 
means " sheriff." 

(17) In the application of this act to Ireland the provisions of the County Officers 
and Courts (Ireland) Act, 1877, with respect to money deposited in the Post-Office 
Savings Bank under that act, shall apply to money invested in the Post-Office Savings 
Bank under this act. 

Second Schedule. — Arbitration. 

The following provisions shall apply for settling any matter which under this act is 
to be settled by arbitration : — 

(1) If any committee, representative of an employer and his workmen, exists with 
power to settle matters under this act in the case of the employer and workmen, the 
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matter shall, unless either party objects, by notice In writing sent to the other party 
before the committee meet to consider the matter, be settled by the arbitration of such 
committee, or be referred by them in their discretion to arbitration as hereinafter pro-* 
vided. 

(2) Jf either party so objects, or there is no such committee, or the committee so 
refers the matter or fails to settle the matter within three months from the date of the 
claim, the matter shall be settled by a single arbitrator agreed on by the parties, or, in 
the absence of agreement by the county court judge, according to the procedure pre- 
scribed by rules of court, or if in England the Lord Chancellor so authorizes, accord- 
ing to the like procedure, by a single arbitrator appointed by such county court judge. 

(3) Any arbitrator appointed by the county court judge shall, for the purposes of 
this act, have all the powers of a county court judge, and shall be paid out of moneys 
to be provided by Parliament in accordance with regulations to be made by the 
treasury. 

(4) The Arbitration Act, 1889, shall not apply to any arbitration under this act; but 
an arbitrator may, if he thinks fit, submit any question of law for the decision of the 
county court judge, and the decision of the judge on any question of law, either on 
such submission or in any case where he himself settles the matter under this act, 
shall be final, unless within the time and in accordance with the conditions prescribed 
by rules of the supreme court either party appeals to the court of appeal; and the 
county court judge, or the arbitrator appointed by him, shall, for the purpose of an 
arbitration under this act, have the same powers of procuring the attendance of wit- 
nesses and the production of documents as if the claim for compensation had been 
made by plaint in the county court. 

(5) Rules of court may make provision for the appearance in any arbitration under 
this act of any party by some other person. 

(6) The costs of and incident to the arbitration and proceedings connected therewith 
shall be in the discretion of the arbitrator. The costs, whether before an arbitrator 
or in the county court, shall not exceed the limit prescribed by rules of court, and 
shall be taxed in manner prescribed by those rules. 

(7) In the case of the death or refusal or inability to act of an arbitrator, a judge of 
the high court at chambers may, on the application of any party, appoint a new 
arbitrator. 

(8) Where the amount of compensation under this act shall have been ascertained, 
or any weekly payment varied, or any other matter decided, under this act, either by 
a committee or by an arbitrator or by agreement, a memorandum thereof shall be 
sent, in manner prescribed by rules of court, by the said committee or arbitrator, or 
by any party interested, to the registrar of the county court for the district in which 
any person entitled to such compensation resides, who shall, subject to such rules, on 
being satisfied as to its genuineness, record such memorandum in a special register 
without fee, and thereupon the said memorandum shall for all purposes be enforce- 
able as a county court judgment: provided, that the county court judge may at any 
time rectify such register. 

(9) Where any matter under this act is to be done in a county court, or by to or 
before the judge or registrar of a county court, then unless the contrary intention 
appear, the same shall, subject to rules of court, be done in, or by to or before the 
judge or registrar of, the county court of the district in which all the parties concerned 
reside, or if they reside in different districts the district in which the accident out of 
which the said matter arose occurred, without prejudice to any transfer in manner 
provided by rules of court. 

(10) The duty of a county court judge under this act, or of an arbitrator appointed by 
him, shall, subject to rules of court, be part of the duties of the county court, and the 
officers of the court shall act accordingly, and rules of court may be made both for any 
purpose for which this act authorizes rules of court to be made, and also generally for 
carrying into effect this act so far as it effects the county court, or an arbitrator 
appointed by the judge of the county court, and proceedings in the county court or 
before any such arbitrator; and such rules may, in England, be made by the five judges 
of the county courts appointed for the making of rules under section 164 of the County 
Courts Act, 1888, and when allowed by the Lord Chancellor, as provided by that 
section, shall have full effect without any further consent. 

(11) No court fee shall be payable by any party in respect of any proceeding under 
this act in the county court prior to the award. 

(12) Any sum awarded as compensation shall be paid on the receipt of the person to 
whom it is payable under any agreement or award; and his solicitor or agent shall 
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not be entitled to recover from him, or to claim a lien on, or deduct any amount for 
costs from, the said sum awarded, except such sum as may be awarded by the arbi- 
trator or county court judge, on an application made by either party to determine 
the amount of costs to be paid to the said solicitor or agent, such sum to be awarded 
subject to taxation and to the scale of costs prescribed by rules of court. 

(13) The secretary of state may appoint legally qualified medical practitioners for 
the purpose of this act, and any committee, arbitrator or judge may, subject to regu- 
lations made by the secretary of state and the treasury, appoint any such practitioner 
to report on any matter which seems material to any question arising in the arbitra- 
tion; and the expense of any such medical practitioner shall, subject to treasury 
regulations, be paid out of moneys to be provided by Parliament. 

(14) In the application of this schedule to Scotland : — 

(a) "Sheriff" shall be substituted for "county court judge," "sheriff court" for 
" county court," "action" for "plaint," "sheriff clerk" for *• registrar of the county 
court," and " act of sederunt " for " rules of court." 

, (6) Any award or agreement as to compensation under this act may be competently 
recorded for execution in the books of council and session or sheriff court books, and 
shall be enforceable in like manner as a recorded decree arbitral. 

(c) Any application to the sheriff as arbitrator shall be heard, tried, and determined 
summarily in the manner provided by the fifty-second section of the Sheriff Courts 
(Scotland) Act, 1876, save only that parties may be represented by any person author- 
ized in writing to appear for them and subject to the declaration that it shall be com- 
petent to either party within the time and in accordance with the conditions prescribed 
by act of sederunt to require the sheriff to state a case on any question of law deter- 
mined by him, and his decision thereon in such case may be submitted to either 
division of the court of session, who may hear and determine the same finally, and 
remit to the sheriff with instruction as to the judgment to be pronounced. 
• (16) Paragraphs 4 and 7 of this schedule shall not apply to Scotland. 

(16) In the application of this schedule to Ireland the expression "county court 
judge " shall include the recorder of any city or town. 



An Act to extend the Benefits of the Workmen's Compensation Act, 1897, 
to Workmen in Agriculture [July 30, 1900]. 

Be it enacted by . . . Parliament assembled, and by the authority of the same, as 
follows : 

1. (1) From and after the commencement of this act, the Workmen's Compensation 
Act, 1897, shall apply to the employment of workmen in agriculture by any employer 
who habitually employs one or more workmen in such employment. 

(2) Where any such employer agrees with a contractor for the execution by or under 
that contractor of any work in agriculture, section 4 of the Workmen's Compensation 
Act, 1897, shall apply in respect of any workman employed in such work as if that 
employer were an undertaker within the meaning of that act: provided, that, where 
the contractor provides and uses machinery driven by mechanical power for the pur- 
pose of threshing, ploughing or other agricultural work, he, and he alone, shall be 
liable under this act to pay compensation to any workman employed by him on such 
work. 

(3) Where any workman is employed by the same employer mainly in agricultural 
but partly or occasionally in other work, this act shall apply also to the employment 
of the workman in such other work. 

The expression " agriculture " includes horticulture, forestry, and the use of land 
for any purpose of husbandry, inclusive of the keeping or breeding of live stock, 
poultry or bees, and the growth of fruit and vegetables. 

2. This act may be cited as the Workmen's Compensation Act, 1900, and shall be 
read as one with the Workmen's Compensation Act, 1897, and that act and this act 
may be cited together as the Workmen's Compensation Acts, 1897 and 1900. 

3. This act shall come into operation on the first day of July, one thousand nine 
hundred and one. 
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Appendix No. 11. 



LIABILITY IN CASE OF A BOYCOTT. 

In this case James M. Bout well and others, doing business in Barre, 
Vt, as the Bout well Polishing Company, sought to recover damages from 
Marr and others, members of the Granite Manufacturers' Association, 
for injury to the plaintiffs' business. Boutwell had purchased a granite- 
polishing mill, which had been in operation for a number of years, and 
at the time of purchase was assured by the patrons that they would con- 
tinue their custom. They did so for some months, the work of the mill 
averaging more than #1,000 per month until November, when it fell to 
f 200, while no work was offered in December and January following. 
On the 10th of November the local association had indorsed a resolution 
of the Granite Manufacturers' Association of New England, with which 
it was connected, to the effect that " no trade shall be conducted with 
any individual, firm or corporation engaged in cutting, quarrying or 
polishing granite in the State of Vermont who are not members of this 
association." Violation of this rule involved a fine of $50. Witnesses 
testified that they, as members of the local association, had voted for the 
adoption of the resolution, understanding that the effect would be to 
prevent any person in the association from doing business with any one 
who declined to join it, and that their refusal was the occasion of the 
loss of their business. It was also in evidence that defendants had said 
that the Boutwell company " would find that they couldn't do any polish- 
ing business until they joined the association ; " and that " the effect of 
the resolution was to destroy their business in one day, but if they would 
join the association they could get it back in one day." 

On suit in the Washington County court both actual and exemplary 
damages were awarded ; and on exceptions by the defendants the case 
came before the supreme court of the State, where judgment was af- 
firmed as to the actual and reversed as to the exemplary damages. 

In this case Judge Munson, who delivered the opinion of the court, 
stated : — . 

It is clear that every one has a right to withdraw his own patronage when he pleaBee, 
but it is equally clear that he has no right to employ threats or intimidation to divert 
the patronage of another. If it be true as a general proposition- that several may law- 
fully unite in doing to another's injury, even for the accomplishment of an unlawful 
purpose, whatever each has a right to do individually, it by no means follows that the 
combination may not be so brought about as to make its united action an unlawful 
means. . . . The withdrawal of patronage by concerted action, if legal in itself, be- 
comes illegal when the concert of action is procured by coercion. . . . 

The fact that the members of the association voluntarily assumed its obligations in 
the first instance, so far as it is a fact, is not controlling. The law cannot be compelled 
by any initial agreement of an associate member to treat him as one having no choice 
but that of the majority, nor as a willing participant in whatever action may be taken. 
The voluntary acceptance of by-laws providing for the imposition of coercive fines 
does not make them legal and collectible, and the standing threat of their imposition 
may be properly classed with the ordinary threats of suits upon groundless claims. . . . 
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It is clear that the law cannot concede to organizations of this character the powers 
and immunities claimed for their associations by these defendants, and retain its own 
power to protect the individual citizen in the free enjoyment of his capital or labor. 
The case stands upon grounds which are inconsistent with the allowance of exemplary 
damages; for damages of this nature, if ever recoverable against several defendants, 
are recoverable only where all are shown to have been moved by a wanton desire to 
injure. 



Appendix No. 12. 



CORRESPONDENCE CONCERNING INJUNCTIONS IN MASSA- 
CHUSETTS. 

During the past five years no cases of injunctions in labor disputes 
have occurred in the following counties : Nantucket, Barnstable, Bristol, 
Dukes, Franklin, Hampshire, Berkshire, Norfolk. The clerk of courts 
of Franklin County writes : " From my observation, injunction is a 
process that the courts dislike to use in this Commonwealth. I never 
knew of a justice of our courts issuing one if any other feasible course 
could be adopted, and then only if great hardship seemed about to be 
inflicted by reason of delay." 

The clerk of courts of Middlesex County writes : " During the past 
five years no injunctions have issued for restraining strikes and boy- 
cotts. The last case was from Stoneham, 1897. No injunction issued 
in that case, but upon a hearing in the supreme judicial court a decree 
was entered, of which I enclose a copy. Order of notice in one or two 
cases issued to show cause why injuncMons should not issue, but the 
cases have been settled before any decree became necessary. There 
has not been any case, within my knowledge, where persons have been 
found guilty of contempt, or punished by fine or imprisonment." 

The substance of the decree mentioned in the Stoneham case is given 
for the purpose of showing the scope of the same. It was as follows : — 

It is ordered, adjudged and decreed that the said defendants and each of them are 
hereby strictly enjoined from interfering with the plaintiff's business by persuading or 
attempting to persuade any one in the plaintiff's employment to leave his employment, 
or by obstructing or interfering with any person who now is or may hereafter be in 
the plaintiff's employment, or who may desire to enter the same as he is approaching 
or leaving the plaintiff's premises, or by intimidating or attempting to intimidate, physi- 
cally or morally, by threats or otherwise, any such person, with a view to prevent him 
or to prevent other persons from entering or continuing in such employment. 

The clerk of courts of Plymouth County writes: "The only case in 
this county pertaining to boycotts and strikes that I remember is a bill 
in equity filed last month [October, 1903], on which no hearing has as 
yet been had." 

The clerk of courts of Hampden County says : '• During the past five 
years there have been two cases, Chapman Valve Co. v John P. O'Con- 
nell et al., and Bausch and Harris Machine and Tool Co. v. John M. 
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Hannon et <il., in which injunctions were asked. No one has been found 
guilty of contempt, and no persons have been punished by fine or im- 
prisonment in either of these cases. There was in this county a contro- 
versy between two labor unions, in which there was a hearing upon the 
question of contempt. This county has had but very few strikes." 

The two injunctions referred to were substantially the same, as 
follows : — 

We, therefore, in consideration of the premises, do strictly enjoin and command 
you, the said respondents, and all and every the persons before named, to desist and 
refrain from interfering with the plaintiff's business by patrolling the sidewalk or 
street in front of or in the vicinity of the premises occupied by the plaintiff as de- 
scribed in said bill, for the purpose of preventing any person or persons who are now 
or who may hereafter be in its employment, or desirous of entering into and continu- 
ing in the same, or by obstructing or interfering with such persons or any others in 
entering or leaving the plaintiff's said premises, or by intimidating by threats, 
threatening gestures or otherwise, any person or persons who are now or who may 
hereafter be in the employment of the plaintiff or desirous of entering into or continu- 
ing in the same, from entering in or continuing in the same, or by any conspiracy 
among themselves or with others, organized for the purpose of annoying, hindering, 
interfering with or preventing any person or persons who are now or who may here- 
after be in the employment of the plaintiff, or desirous of entering the same, from 
entering or from continuing therein. 

The clerk of courts of Worcester County writes : " The only case we 
know of or can find is Francis A. McCauliff v. The Fitchburg Branch 
Stone Cutters National Union el al,, and I send you a copy of the injunc- 
tion in that case." 

The following is the substance of said injunction : — 

We, therefore, in consideration of the premises, do strictly enjoin and command you, 
the said respondents, and all and every the persons before named, to desist and refrain 
from patrolling the streets near or about the premises occupied by the plaintiff in the 
operation of his business in said Fitchburg, or alongside or closely following the plain- 
tiff's employees as they come from or go to their work; from using indecent language 
or opprobrious epithets to the plaintiff's employees; from threatening, assaulting, in- 
timidating or in any way attempting to intimidate the plaintiff's employees, or from 
obstructing or interfering with such persons or any others in entering or leaving the 
plaintiff's premises in said Fitchburg; from persuading or attempting to persuade any 
person in said Fitchburg to boycott the plaintiff's employees from securing food and 
lodging in said Fitchburg, or from conspiring or continuing by threats or intimidation 
to annoy, hinder, interfere with or prevent any person or persons, firms or corporations 
from entering into business relations with the plaintiff or from continuing therein. 

The clerk of courts of Essex County replies that during the past five 
years there have been twenty-three cases involving disputes between 
employers and employees ; that no persons had been found guilty of 
contempt for violating injunctions or punished by fine or imprisonment ; 
and he enclosed two copies of interlocutory decrees. The more compre- 
hensive of these decrees is as follows : — 

Thereupon, upon consideration thereof, it is ordered, adjudged and decreed, that a 
temporary injunction issue, restraining the respondents and each and every of them 
except the respondents John T. Bradley and John Fleming from patrolling the streets 
in front of or near the complainant's place of business, workshops and foundry, or 
alongside the complainant's employees as they come from and go to their work in the 
complainant's place of business, workshops and foundry, for the purpose of interfer- 
ing with the complainant's conduct of its business; and from using indecent language 
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and opprobrious epithets to the complainant's employees; from detaining, threaten, 
ing, assaulting, intimidating, or in any way attempting to intimidate the complainant's 
employees; from persuading or attempting to persuade such of the complainant's 
employees or any of them who are rtbw under contract of employment to break such 
contract and to leave the employment of the complainant, or in any way interfering 
with the conduct of the business by the complainant as now carried on and conducted 
by it; and from annoying, hindering or preventing any person or persons who now 
are or may hereafter become employees of the complainant from entering into any 
contract relations with it or to deprice it thereof; or from entering into, joining or 
continuing in any scheme, conspiracy or combination one with another or with any 
other person or persons, with a view of injuring or interfering with the complainant 
in the conduct of its business, to annoy, hinder, threaten or intimidate such persons as 
may be desirous of entering the complainant's employ from so entering it, and from 
annoying, hindering, threatening or in any way intimidating such intending persons, 
in pursuance of such scheme, combination or conspiracy; or from obstructing or 
interfering with such persons or any others in entering or leaving the complainant's 
premises; and from conspiring or contriving, by threats or intimidation, to annoy, 
hinder, interfere with or prevent any person or persons, firms or corporations from 
entering into business relations with the complainant or from continuing therein, alL 
until the further order of the court. 

The clerk of the equity session of the superior court for Suffolk County 
writes : •' During the past five years there have been about thirty cases, 
fourteen having been brought by different breweries against the same 
defendants. About ten cases have been heard from surrounding coun- 
ties. In most cases the issue enjoining the respondents is substantially 
a final decree, no further relief being prayed for. 

" Few persons have ever been found guilty of contempt for violating 
a 'strike 1 injunction. Many petitions for contempt proceedings have 
been heard, but the breaches relied upon and alleged have not been 
proved. In the case of the American Woolen Co. v. The Weavers' 
Union of Fitchburg, two respondents were found guilty and sentenced 
to two and four months respectively in the jail at Fitchburg, but before 
the expiration of the term imposed were discharged by the court upon 
their own petition. A capias is now out for the arrest of a respondent 
found guilty by reason of his default for failure to appear in a Lynn 
case. 

" Bills seeking injunctions in strike cases have been rare. More have 
been brought during the year 1902 than during the five or six years pre- 
ceding, or since. Such injunctions are not issued ex parte, but only upon 
the return of an order of notice served on every one interested, and after 
hearing thereon ; in some instances counsel for the parties have assented 
thereto before the injunction was decreed. It is the disposition of the 
court to give parties the most speedy hearing possible to their respective 
rights ; and when such hearing cannot be given by the court, a master 
is appointed, with instructions to proceed forthwith, and it is only after 
a full hearing upon such report that the injunction issues. 

" There are no strike cases not heard now in the superior court [No- 
vember 27, 1903 J. 

" It is difficult to say there has been any growth to bills in equity seek- 
ing injunction in strike cases in this Commonwealth. Troubles have 
arisen from time to time that seem to have occasioned such bills, but 
they have not been numerous, and there has been no perceptible in- 
crease from year to year. The year 1902 was peculiar to itself. Strikes 
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were in the air everywhere. The newspapers were filled with the sub- 
ject, and more than two-thirds of all strike cases on the docket in Suffolk 
County were brought that year. That condition, however, has hardly 
continued, if the absence of such actions in 1903 on the court docket is 
any criterion. 

" In the issue of such injunctions the court has substantially followed 
the similar actions decided by the supreme judicial court of Vegelahn v. 
Guntner and Plant v. Woods." 

The copies of decrees for injunctions and injunctions submitted were 
not essentially different from those given above, except that " persua- 
sion and attempting to persuade " are not enjoined against. 

The clerk of the supreme judicial court for Suffolk County informs us 
that there have been but two cases during the past five years in which* 
injunctions were asked for against striking employees, one of which was 
recently entered, and that such cases are generally brought in the supe- 
rior court of that county. 



Appendix No. 13. 



An Act to give Trial by Jury and Appeal in Certain Cases of 
Contempt of Court. 

Section 1. Contempts of court are divided into two classes, direct 
and indirect, and shall be proceeded against only as hereinafter pre- 
scribed. 

Section 2. Contempts committed during the sitting of the court or 
of a judge at chambers in its or his presence, or so near thereto as to 
obstruct the administration of justice, or by neglecting or refusing to 
obey the mandate of any lawful subpoena to attend any court, or before 
a judge, commissioner or other magistrate and testify as a witness, or 
produce books, documents or records, or by neglecting or refusing to 
obey the mandates of a lawful summons or subpoena to attend and serve 
as a juror in any court, are direct contempts. All other contempts are 
indirect contempts. 

Section 3. A direct contempt may be punished summarily without 
written accusation against the person arraigned, but if the court or judge 
at chambers shall adjudge him guilty thereof, a judgment shall be entered 
of record, in which shall be specified the conduct constituting such con- 
tempt, with a statement of whatever defence, or extenuation the accused 
offered thereto, and the sentence of the court thereon ; but when the 
alleged contempt consists in neglecting and refusing to obey the man- 
dates of the subpoena or summons to attend as a witness and give evi- 
dence, or produce books, papers or documents, or to attend as a juror, 
due proof of the lawful service of such subpoena or summons shall first 
be filed, and the contumacious witness or juror allowed to file written 
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proofs by affidavit, denying such service or giving excuses for the neglect 
or failure to obey such mandates, and thereupon the court may proceed 
to a hearing on the alleged contempt. 

' Section 4. Upon the return of an officer on process or an affidavit 
duly filed, showing any person guilty of indirect contempt, a writ of 
attachment or other lawful process may issue, and such person be 
arrested and brought before the court or judge at chambers ; ami there- 
upon a written accusation, setting forth succinctly and clearly the facts 
alleged to constitute such contempt, shall be filed, and the accused 
required to answer the same by an order which shall fix the time there- 
for and also the time and place for hearing the matter, and the court or 
judge at chambers may, on proper showing, extend the time so as to 
give the accused a reasonable opportunity to purge himself of such 
contempt. After the answer of the accused, or if he refuse or fail to 
answer, the court or judge at chambers may proceed at the time so 
fixed to hear and determine such accusation upon such testimony as shall 
be produced. If the accused answer, the trial shall proceed upon tes- 
timony produced as in criminal cases, and the accused shall be entitled 
to be confronted with the witnesses against him : and if a trial by jury 
be not demanded, such trial shall be by the court without the interven- 
tion of a jury if the alleged contempt consists in the violation of an order 
or process of the court, or by a judge at chambers in case the alleged 
contempt consists in the violation of an order or lawful process granted 
by a judge at chambers ; but upon application of the accused within the 
time allowed for an answer, a trial by jury shall be had, as in a criminal 
case. In case an application is made for a trial by jury, and the alleged 
offender is entitled thereto under the provisions of this act, a court or 
judge may impanel a jury for the trial of the que-tion from the jurors 
then in attendance, or send the case to a term of the court for trial at a 
future day ; and if no jury is in attendance, the court or judge at cham- 
bers, as the case may be, may cause a sufficient number of jurors to be 
selected and examined as provided by law, to attend at the time and 
place fixed for the trial of such alleged contempt, from which panel of 
jurors a jury for the trial of the case shall be selected in the manner 
jurors are selected for the trial of misdemeanors, and in such proceeding 
the complainant shall be represented by the district attorney or any of 
his assistants for the district in which such contempt was committed. 
If the court or judge against which the contempt is alleged to have been 
committed has not power within its regular jurisdiction to examine and 
impanel jurors, the accusation and answer thereto shall be referred by 
the presiding judge to the superior court for the county within which 
the alleged contempt was committed, and said case shall take its place 
upon the docket of the criminal court for said county, and be tried in 
like manner as other cases upon said docket. In any case, however, in 
which a trial by jury shall be had as above provided, interrogatories 
shall be framed by the judge presiding at the trial, which shall em- 
brace the questions of fact material to the inquiry, and be submitted to 
the jury to be by it answered in writing, and to which interrogatories 
the jury shall separately answer in writing ; and in case the jury shall 
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answer any interrogatory in the affirmative, the fact therein brought in 
question shall be deemed established ; and in case the jury shall answer 
any interrogatory in the negative, the fact therein brought in question 
shall be deemed not established. On the findings of the jury in answer 
to such interrogatories the court or judge shall proceed to pronounce 
judgment in accordance therewith, according to law. If the accused be 
adjudged guilty, judgment shall be entered accordingly, prescribing 
the punishment. 

Section 5. The testimony taken on the trial of any accusation of 
indirect contempt may be preserved upon appeal or bill of exceptions ; 
and any judgment of conviction therefor may be reviewed upon direct 
appeal to or by writ of error from the supreme judicial court, and 
affirmed, reversed or modified, as justice may require. Upon the claim- 
ing of an appeal, the filing of a bill of exceptions or the suing out of 
a writ of error, execution of the judgment shall be stayed upon the 
giving of such bond as may be required by the court or a judge thereof 
or by any justice of the supreme judicial court. 

Section 6. This act shall not aflfect any proceeding for contempt 
pending at the time of the passage hereof. 



Appendix No. 14. 



BRITISH CONSPIRACY AND PROTECTION OF PROPERTY 

ACT OF 1875. 

The following are its most important provisions : — 

3. An agreement or combination by two or more persons to do, or procure to be done 
any act in contemplation or furtherance of a trade dispute between employers and 
workmen, shall not be indictable as a conspiracy if such act committed by one person 
would not be punishable as a crime.* 

Nothing in this section shall exempt from punishment any persons guilty of a con- 
spiracy for which a punishment is awarded by any act of Parliament. 

Nothing in this section shall affect the law relating to riot, unlawful assembly, breach 
of the peace or sedition, or any offence against the State or the Sovereign. 

A crime for the purposes of this section means an offence punishable on Indictment, 
or an offence which is punishable on summary conviction, and for the commission of 
which the offender is liable under the statute making the offence punishable to be im 
prisoned either absolutely or at the discretion of the court as an alternative for some 
other punishment. 

Where a person is convicted of any such agreement or combination as aforesaid, to 
do or procure to be done an act which is punishable only on summary conviction, and 

* The following sections of the Trade Union Act, 1871, should be read in connection 
with this provision of the conspiracy act : — 

1. The purposes of any trade union shall not, by reason merely that they are in 
restraint of trade, be deemed to be unlawful, so as to render any member of such trade 
union liable to criminal prosecution for conspiracy or otherwise. 

2. The purposes of any trade union shall not, by reason merely that they are in 
restraint of trade, be unlawful so as to render void or voidable any agreement or trust. 
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is sentenced to imprisonment, the imprisonment shall not exceed three months, or such 
longer time, if any, as may have been prescribed by the statute for the punishment of 
the said act when committed by one person. 

4. Where a person employed by a municipal authority or by any company or con- 
tractor upon whom is imposed by act of Parliament the duty, or who have otherwise 
assumed the duty, of supplying any city, borough, town or place, or any part thereof, 
with gas or water, willfully and maliciously breaks* a contract of service with that 
authority or company or contractor, knowing, or having reasonable cause to believe, 
that the probable consequences of his so doing, either alone or in combination with 
others, will be to deprive the inhabitants of that city, borough, town, place or part, 
wholly or to a great extent of their supply of gas or water, he shall on conviction 
thereof by a court of summary jurisdiction, or on indictment as hereinafter mentioned, 
be liable either to pay a penalty not exceeding twenty pounds or to be imprisoned for 
a term not exceeding three months, either with or without hard labor. 

5. Where any person willfully and maliciously breaks a contract of service or of 
hiring, knowing or having reasonable cause to believe that the probable consequences 
of his so doing either alone or in combination with others, will be to endanger human 
life or cause serious bodily injury or to expose valuable property, whether real or per- 
sonal, to destruction or serious injury, he shall, on conviction thereof by a court of 
summary jurisdiction or indictment, as hereinafter mentioned, be liable either to pay 
a penalty not exceeding twenty pounds, or to be imprisoned for a term not exceeding 
three months, with or without hard labor. 

6. Where a master, being legally liable to provide for his servant or apprentice neces- 
sary food, clothing, medical aid or lodging, willfully and without lawful excuse refuses 
or neglects to provide the same, whereby the health of the servant or apprentice is or 
is likely to be seriously or permanently injured, he shall, on summary conviction, be 
liable either to pay a penalty not exceeding twenty pounds, or to be imprisoned for a 
term not exceeding six months, with or without hard labor. 

7. Every person who, with a view to compel any other person to abstain from doing 
or to do any act which such other person has a legal right to do or abstain from doing, 
wrongfully and without legal authority, — 

(1) Uses violence to or intimidates such other person or his wife or children, or 
injuies his property; or 

(2) Persistently follows such other person about from place to place ; or 

(3) Hides any tools, clothes, or other property owned or used by such other person, 
or deprives him of or hinders him in the use thereof; or 

(4) Watches or besets the house or other place where such other person resides or 
works or carries on business or happens to be, or the approach to such a house or 
place; or 

(5), Follows such other person with two or more other persons in a disorderly man- 
ner in or through any street or road, 

Shall, on conviction thereof by a court of summary jurisdiction, or on indictment as 
hereinafter mentioned, be liable either to pay a penalty not exceeding twenty pounds, 
or to be imprisoned for a term not exceeding three months, with or without hard labor. 

Attending at or near the house or place where a person resides or works or carries 
on business or happens to be, or the approach to such house or place, in order merely 
to obtain or communicate information, shall not be deemed a watching or besetting 
within the meaning of this section. 

8. Where in any act relating to employers or workmen a pecuniary penalty is im- 
posed in respect of any offence under such act, and no power is given to reduce such 
penalty, the justices or court having jurisdiction in respect of such offence may, if they 
think it just so to do, impose by way of penalty in respect of such offence any sum not 
less than one-fourth of the penalty imposed by such act. 

The remaining clauses relate to legal proceedings, definitions, repeal 
of other acts, and the application of the act to Scotland and Ireland. 



Digitized by 



Google 



Ill 

Appendix No. 15. 



JUDICIAL OPINIONS ON INDUSTRIAL DISPUTES. 

The leading case in England, to which much reference is made in this 
■country, is that of Allen v. Flood, — a case quoted by every employer 
and every representative laboring man when this subject is under dis- 
cussion. It is constantly referred to by lawyers, and it has governed the 
subsequent decisions. The case was deemed of so much importance 
that when it came up on appeal before the House of Lords their lord- 
ships requested the attendance of eight of the most eminent judges to 
give their opinion on questions of law, and Parliament ordered these 
opinions to be printed as a parliamentary paper. The case is officially 
known as Allen v. Flood and Another. The case was originally heard 
in the court of Queen's Bench, appealed to the court of appeal, and thence 
appealed to the House of Lords, the court of last resort. The substantial 
facts ot the case are as follows : — 

Flood and Taylor were shipwrights, working for the Glengall Iron 
Company. They were employed by the day, but the particular job on 
which they were then engaged was expected to last about a fortnight, 
and there was every reason to suppose that they would be retained until 
its completion. These two men had previously served an apprentice- 
ship with the Glengall Iron Company. They had been taught to work 
both in wood and iron, but at the time were employed on wood work 
only. They were men of excellent character, had always behaved them- 
selves, and had done their work properly and satisfactorily. There had 
been no collision between these men and the other men working: for the 
company. The Independent Society of Boiler Makers and Iron and 
Steel Shipbuilders, a powerful trade union, consisting of about 40,000 
members, objected to the employment of the shipwrights, who were 
both iron and wood workers. Members of this union employed by the 
Glengall Iron Company demanded the discharge of Flood and Taylor on 
this ground. Allen, the London delegate of the union, at the request of 
its members, had an interview with Mr. Halkett, the managing director 
of the company, and demanded the discharge ot the two obnoxious 
men, threatening that unless this demand was granted all of the boiler 
makers then in the employ of the company would leave work that day. 
Halkett protested against this interference, but Allen was firm. He 
frankly admitted that his union had no ill feeling against their employ- 
ers or against any men in particular, but that the union had determined 
to prevent the employment of shipwrights who had done iron work, 
that wherever they were employed the boiler makers would cease work, 
and that the employers had no option in the matter, as the decision of 
the union would be enforced in every case. Referring specifically to 
Flood and Taylor, he said the men were known, and wherever they were 
employed the same action would be taken. The result of the interview 
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was that Halkett gave instructions to his manager to discharge the two 
men, and that same day they were discharged. 

The meaning of the highest court of the British empire is : where an 
act is lawful in itself, the motive with which it is done is immaterial. 
To induce a master to discharge a servant, if the discharge does not in- 
volve a breach of contract, or to induce a person not to employ a servant, 
though done maliciously, and resulting in injury to the servant, does not 
give him any cause of action. This judgment not only broke down 
many of the restraints of the law, both civil and criminal, but it over- 
turned the overwhelming judicial opinion of England. One of the 
judges who answered their lordships' question in the affirmative, but 
whose opinion was disregarded by the majority vote of the law lords, in 
the course of his opinion said : — 

I look upon the case of Lumley t;. Gye (2 E. and B., 216) as a binding authority, that 
if any person, with knowledge of the existence of a contract of service between two 
other persons, the one to employ, the other to render service, willfully causes and 
induces the employed to break his contract, and an injury to the employer is the 
result of that breach, an action on the case will lie against him, at the suit of the em- 
ployer. I see no reason to doubt that a corresponding right of action exists in law at 
the suit of the employed against a person who wrongfully induces the employer to break 
his contract, to the injury of the employed. This principle is, in my opinion, sound 
and in accordance with good sense. . . . Wrongfully to induce an employer to break 
his contract and discharge his workman is wrongfully to injure that workman by 
disabling him from earning his wages. Wrongfully to coerce an employer to termi- 
nate an existing contract before its appointed time brings upon the employed precisely 
the same character of injury. 

Justice North, one of the majority judges, in delivering his opinion, 
quoted approvingly the decision of the court of appeals in Bowen v. 
Hall : — 

Merely to persuade a person to break his contract may not be wrongful. But if the 
persuasion is used for the indirect purpose of injuring the plaintiff, or of benefiting 
the defendant at the expense of the plaintiff, it is a malicious act, which is in law and 
in fact a wrong act, and therefore a wrongful act, and therefore an actionable act if 
injury ensues from it. 

In closing his opinion the lord chancellor said : — 

I regret that I am compelled to differ so widely with some of your lordships, but my 
difference is founded on the belief that in denying these plaintiffs a remedy we are 
departing from the principles which have hitherto guided our courts in the preservation 
of Individual liberty to all. I am encouraged, however, by the consideration that the 
adverse views appear to me to overrule the views of most distinguished judges, going 
back now for certainly two hundred years, and that up to the period when this case 
reached your lordships' house there was an unanimous concensus of opinion ; and 
that, of eight judges who have given us the benefit of their opinions, six have concurred 
in the judgments which your lordships are now asked to overrule. 

Lord Ashbourne in his dissenting opinion said : — 

I need not go in detail through the celebrated case of Lumley v. Gye, which for 
nearly half a century has passed into the regular current of legal authority, and which 
was followed by Lord Selborne and Lord £sher in Bowen v. Hall. ... To intimidate 
an employer into breaking a contract with a particular workman, and to coerce or 
maliciously induce an otherwise willing employer not to give him future employment, 
alike does that workman serious damage in his trade and prevents him from earning 
his wages. The object of the wrongdoer is the same in each case. 
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And, again, Lord Morris in his dissenting opinion said : — 

In my opinion, it is actionable to disturb a man in his business by procuring the 
determination of a contract at will, or by even preventing the formation of a contract, 
when the motive is malicious and damage ensues. ... At common law a workman 
had a right to work for any person who was willing to employ him. Both had a right 
to trade in labor as in any other commodity, and as they thought fit. This was part of 
the personal liberty enjoyed by every man, and, like personal liberty, was the subject 
of peculiar safeguards; notably, it was a right which, like that of personal liberty, 
could not be bartered away,— a contract restraining one's right to trade, with certain 
exceptions not material here, was like a contract to become a slave, null and void, — 
the one right as well as the other was inalienable. The existence of this right to trade 
was established at least as far back as the reign of Queen Anne. 

We have quoted this case at considerable length because of its far- 
reaching importance. When the decision was first rendered by the 
House of Lords it was regarded by the workmen as a sweeping victory 
won by them. They considered that their position had been immensely 
strengthened, and that, by being legally permitted to hold over an em- 
ployer the threat of a strike, unless men obnoxious to them were dis- 
charged, they had a powerful weapon in their hands, which could not 
fail to be effective. But the employers were not slow to perceive that 
the decision also put a weapon into their hands, which as used by them 
might become equally effective. If the law permitting officials or mem- 
bers of trade unions to threaten nonunionists or others with loss of 
employment, or to threaten employers with suspension of work unless 
they discharged objectionable men, so also employers could legally 
refuse to employ members of a trade union in case of molestation of 
nonunionists by their fellow workmen. In other words, both threats to 
strike and threats to lock out had been legalized, and the threat might 
be converted into an act without subjecting the doer of the act to a civil 
or criminal prosecution. The effect of this decision has been to make 
it impossible to secure a conviction for maliciously causing the dismissal 
of a workman by his employer, or causing persons not to enter into 
contracts with him. 

In this Commonwealth there are two leading cases which are very 
often cited, and to one of which we have already referred, — that is to 
say, the case of Vegelahn v. Guntner et al., 167 Mass. 92 (44 N. R., p. 1077). 
A bill was filed in the supreme judicial court in Suffolk County, Mass., 
by Frederick O. Vegelahn, asking for an injunction against George M. 
Guntner and others to restrain them from interfering with his business, 
etc. The hearing was before Justice O. W. Holmes. It appears that 
Justice Holmes issued a preliminary injunction, which not only enjoined 
the defendants from committing acts of violence or intimidation, but 
also, in effect, from maintaining a patrol of men in front of the plaintiff's 
factory, for the purpose of influencing those in his employ to leave it, or 
those seeking employment to refrain from so doing. As a result of the 
hearing, the injunction was made permanent, but was so modified as to 
restrain the defendants only from committing acts of violence or intimi- 
dation. On a report of the case to the full bench of the supreme judicial 
court, the injunction was, by a divided court, so modified as to conform 
to the preliminary injunction issued by Judge Holmes. The decision of 
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said court was rendered Oct. 27, 1896, and its opinion, containing a suffi- 
cient statement of the facts in the case, was delivered by Judge Allen, 
to the effect that the injunction should be in the form as originally issued. 
The reasoning in the case, as stated by Judge Allen, is as follows : — 

The principal question in this case is whether the defendants should be enjoined 
against maintaining the patrol. The report shows that, following upon a strike of the 
plaintiff's workmen, the defendants conspired to prevent him from getting workmen, 
and thereby to prevent him from carrying on his business, unless and until he should 
adopt a certain schedule of prices. The means adopted were persuasion and social 
pressure, threats of personal injury or unlawful harm conveyed to persons employed 
or seeking employment, and a patrol of two men in front of the plaintiff's factory, 
maintained from half -past six in the morning till half-past five in the afternoon, on one 
of the busiest streets of Boston. The number of men was greater at times, and at 
times showed some little disposition to stop the plaintiff's door. The patrol proper at 
times went further than simple advice, not obtruded beyond the point where the other 
person was willing to listen, and it was found that the patrol would probably be con- 
tinued if not enjoined. There was also some evidence of persuasion to break existing 
contracts. The patrol was maintained as one of the means of carrying out the defendants' 
plan, and it was used in combination with social pressure, threats of personal injury or 
unlawful harm, and persuasion to break existing contracts. It was thus one means of 
intimidation, indirectly to the plaintiff and directly to persons actually employed or 
seeking to be employed by the plaintiff, and of rendering such employment unpleasant 
or intolerable to such persons. Such an act is an unlawful interference with the rights 
both of employer and of employed. 

An employer has a right to engage all persons who are willing to work for him, at 
such prices as may be mutually agreed upou ; and persons employed or seeking em- 
ployment have a corresponding right to enter into or remain in the employment of any 
person or corporation willing to employ them. These rights are secured by the con- 
stitution itself. No one can lawfully interfere by force or intimidation to prevent 
employers or persons employed or wishing to be employed from the exercise of these 
rights. It is in Massachusetts, as in some other States, even made a criminal offence 
for one, by intimidation or force, to prevent or seek to prevent a person from entering 
into or continuing In the employment of a person or corporation (Pub. St., c. 74, § 2). 
Intimidation is not limited to threats of violence or of physical injury to person or 
property. It has a broader signification, and there also may be a moral intimidation 
which Is illegal. Patrolling or picketing under the circumstances stated in the report 
has elements of intimidation like those which were found to exist in Sherry v. Perkins 
(147 Mass. 212, 17 N. E., 307). The patrol was an unlawful interference, both with the 
plaintiff and with the workmen , within the principle of many cases; and, when insti- 
tuted for the purpose of interfering with his business, it becomes a private nuisance. 

The defendants contend that these acts were justifiable, because they were only 
seeking to secure better wages for themselves by compelling the plaintiff to accept 
their schedule of wages. This motive or purpose does not justify maintaining a patrol 
In front of plaintiff's premises as a means of carrying out their conspiracy. A com- 
bination among persons merely to regulate their own conduct is within allowable 
competition, and is lawful, although others may be indirectly affected thereby. But a 
combination to do injurious acts, expressly directed to another, by way of Intimidation 
or constraint, either of himself or of persons employed or seeking to be employed by 
him, is outside of allowable competition, and Is unlawful. The present case falls 
within the latter class. 

Nor does the fact that the defendants' acts might subject them to an indictment pre- 
vent a court of equity from issuing an injunction. It is true that, ordinarily, a court 
of equity will decline to issue an injunction to restrain the commission of a crime; but 
a continuing injury to property or business may be enjoined, although it may also be 
punishable as a nuisance or other crime. 

A question is also presented whether the court should enjoin such interference with 
persons in the employment of the plaintiff who are not bound by contract to remain 
with him, or with persons who are not under any existing contract, but who are seek- 
ing or intending to enter into his employment. A conspiracy to interfere with the 
plaintiff's business by means of threats and intimidation, and by maintaining a patrol 
in front of his premises, in order to prevent persons from entering Into his employ- 
ment, or in order to prevent persons who are in his employment from continuing 
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therein, is unlawful, even though such persons are not bound by contract to enter 
Into or to continue in his employment; and the injunction should not be so limited as 
to relate only to persons who are bound by existing contracts. 

Strong dissenting opinions were delivered by Chief Justice Field and 
Justice Holmes. Chief Justice Field said, in part : — 

In the absence of any power given by statute, the jurisdiction of a court of equity, 
having only the powers of the English high court of chancery, does not, I think, extend 
to enjoining acts like those complained of in the case at bar, unless they amount to a 
destruction or threatened destruction of property, or an irreparable injury to it. 

As a means of prevention, the remedy given by Pub. St., c. 74, § 2, would seem to be 
adequate where the section is applicable, unless the destruction of, or an irreparable 
injury to, property is threatened ; and there is the additional remedy of an indictment 
for a criminal conspiracy at common law, if the acts of the defendant amount to that. 
If the acts complained of do not amount to intimidation or force, it is not in all re- 
spects clear what are lawful and what are not lawful at common law. It seems to be 
established in this Commonwealth that, intentionally and without justifiable cause, 
to entice, by persuasion, a workman to break an existing contract with his employer, 
and to leave his employment, is actionable, whether done with actual malice or not. 
(Walker v. Cronin, 107 Mass. ft56.) What constitutes justifiable cause remains in some 
respects undetermined. Whether to persuade a person who is free to choose his em- 
ployment not to enter into the employment of another person gives a cause of action to 
such other person by some courts has been said to depend upon the question of actual 
malice. For myself, I have been unable to see how malice is necessarily decisive. To 
persuade one man not to enter into the employment of another, by telling the truth to 
him about such other person and his business, I am not convinced is actionable at com- 
mon law, whatever the motive may be. Such persuasion, when accompanied by false- 
hood about such other person and his business, may be actionable, unless the occasion 
of making the statements is privileged, and then the question of actual malice may be 
important. 

In the present case, if the establishment of a patrol is using intimidation or force, 
within the meaning of our statute, it is illegal and criminal. If It does not amount to 
intimidation or force, but is carried to such a degree as to interfere with the use by the 
plaintiff of his property, it may be illegal and actionable. But something more is 
necessary to justify issuing an injunction. If it is in violation of any ordinance of the 
city regulating the use of streets, there may be a prosecution for that, and the police 
can enforce the ordinance; but if it is merely a peaceful mode of finding out the per- 
sons who intend to enter the plaintiff's premises to apply for work, and of informing 
them of the actual facts in the case, in order to Induce them not to enter the plaintiff's 
employment, in the absence of any statute relating to the subject, I doubt if It is illegal, 
and I see no ground for issuing an injunction against it. 

The following is quoted from the dissenting opinion of Judge 
Holmes : — 

In the first place, a word or two should be said as to the meaning of the report. I 
assume that my brethren construe it as I meant it to be construed. There was no proof 
of any threat or danger of a patrol exceeding two men; and as, of course, an injunc- 
tion is not granted except with reference to what there is reason to expect in its 
absence, the question on that point is, whether a patrol of two men should be enjoined. 
Again, the defendants are enjoined by the final decree from intimidating by threats, 
express or implied, of physical harm to body or property, any person who may be 
desirous of entering into the employment of the plaintiff, so far as to prevent him from 
entering the same. In order to test the correctness of the refusal to go further, it must 
be assumed that the defendants obey the express prohibition of the decree. If they 
do not, they fall within the injunction as it now stands, and are liable to summary 
punishment. The important difference between the preliminary and the final injunc- , 
tion is that the former goes further, and forbids the defendants to interfere with the 
plaintiff's business "by any scheme . . . organized for the purpose of . . . preventing 
any person or persons who now are or may hereafter be . . . desirous of entering the 
[plaintiff's employment] from entering it. 
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I quote only a part, and tbe part which seems to me most objectionable. This 
includes refusal of social intercourse, and even organized persuasion or argument, 
although free from any threat of violence, either express or implied. And this is with 
reference to persons who have a legal right to contract or not to contract with the 
plaintiff as they may see fit. Interference with existing contracts is forbidden by the 
final decree. I wish to insist a little that the only point of difference which involves a 
difference of principle between the final decree and the preliminary injunction, which 
it is proposed to restore, is what I have mentioned, in order that it may be seen exactly 
what we are to discuss. It appears to me that the opinion of the majority turns in part 
on the assumption that the patrol necessarily carries with it a threat of bddily harm. 
That assumption I think unwarranted, for the reasons which I have given. Further- 
more, it cannot be said, I think, that two men walking together up and down a sidewalk 
and speaking to those who enter a certain shop, do necessarily and always thereby 
convey a threat of force. I do not think it possible to discriminate, and to say that 
two workmen, or even two representatives of an organization of workmen, do, 
especially when they are, and are known to be, under the injunction of this court not to 
do so. I may add that I think the more intelligent workingmen believe as fully as I do 
that they no more can be permitted to usurp the State's prerogative of force than can 
their opponents in their controversies. But if I am wrong, then the decree as it stands 
reaches the patrol, since it applies to all threats of force. 

There is a notion, which latterly has been insisted on a good deal, that a combination 
of persons to do what any one of them lawfully might do by himself will make the 
otherwise lawful conduct unlawful. It would be rash to say that some as yet unformu- 
lated truth may not be hidden under this proposition. But in the general form in 
which it has been presented and accepted by many courts I think it plainly untrue, 
both on authority and principle. 

It is plain, from the slightest consideration of practical affairs, or the most superficial 
reading of industrial history, that free competition means combination, and that the 
organization of the world, now going on so fast, means an ever-increasing might and 
scope of combination. 

It seems to me futile to set our faces against this tendency. Whether beneficial on 
the whole, as I think it, or detrimental, it is inevitable, unless the fundamental axioms 
of society and even the fundamental conditions of life are to be changed. One of the 
eternal conflicts out of which life is made up is that between the efforts of every man 
to get the most that he can for his services, and that of society, disguised under the 
name of capital, to get his services for the least possible return. Combination on the 
one side is patent and powerful; combination on the other is the necessary an/I desira- 
ble counterpart, if the battle is to be carried on in a fair and equal way. 

If it be true that workingmen may combine with a view, among other things, to get- 
ting as much as they can for their labor, just as capital may combine with a view to 
getting the greatest possible return, it must be true that when combined they have the 
same liberty that combined capital has, to support their interests by argument, persua- 
sion, and the bestowal or refusal of those advantages which they otherwise lawfully 
control. I can remember when many people thought that, apart from violence or 
breach of contract, strikes were wicked, as organized refusals to work. I suppose that 
intelligent economists and legislators have given up that notion to-day. I feel pretty 
confident that they equally will abandon the idea that an organized refusal by workmen 
of social intercourse with a man who shall enter their antagonist's employ is unlawful, 
if it is dissociated from any threat of violence, and is made for the sole object of pre- 
vailing, if possible, in a contest with their employer about the rate of wages. I repeat 
at the end, as I said at the beginning, that this is the point of difference in principle, 
and the only one, between the interlocutory and final decree [injunction!. 

The other case is very well known, and is that of Plant et al. v. Woods 
et al., 176 Mass. 492 (57 N. R., p. 1011). Action was brought by one Plant 
and others, as plaintiffs, against one Woods and others, as defendants, to 
restrain the defendants from interfering with the plaintiffs in their em- 
ployment, and asking that an injunction to that effect be issued. In the 
superior court of Hampden County a decree was rendered in favor of the 
plaintiffs, and the defendants appealed to the supreme judicial court of 
the State, which rendered its decision Sept. 6, 1900, and practically sus- 
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tained the decision of the lower court, although modifying the terms of 
the injunction which had been issued. The facts of the case are stated in 
the opinion of the court, which was delivered by Judge Hammond, the 
following being an abstract of the opinion : — 

This case arises out of a contest for supremacy between two labor unions of the same 
craft, having substantially the same constitution and by-laws. The chief difference 
between them is that the plaintiff union is affiliated with a national organization hav- 
ing its headquarters in Lafayette, in the State of Indiana, while the defendant union is 
affiliated with a similar organization having its headquarters in Baltimore, in the State 
of Maryland. The plaintiff union was composed of workmen who, in 1897, withdrew 
from the defendant union. 

The contest became active early in the fall of 1898. In September of that year the 
members of the defendant union declared " all painters not affiliated with the Balti- 
more headquarters to be nonunion men," and voted "to notify bosses" of that 
declaration. The manifest object of the defendants was to have all the members of 
the craft subjected to the rules and discipline of their particular union, in order that 
they might have better control over the whole business; and to that end they combined 
and conspired to get the plaintiffs, and each of them, to join the defendant association, 
peaceably if possible, but by threat and intimidation if necessary. Accordingly, on 
October 7 they voted that, " If our demands are not complied with, all men working in 
shops where Lafayette people are employed refuse to go to work." The plaintiffs re- 
sisting whatever persuasive measures, if any, were used by the defendants, the latter 
proceeded to carry out their plan in the manner fully set forth in the master's report. 

The general method of operations was substantially as follows : A duly authorized 
agent of the defendants would visit a shop where one or more of the plaintiffs were at 
work, and inform the employer of the action of the defendant union with reference to 
the plaintiffs, and ask him to induce such of the plaintiffs as were in his employ to sign 
applications for reinstatement in the defendant union. As to the general nature of 
these interviews, the master finds that the defendants have been courteous in manner, 
have made no threats of personal violence, have referred to the plaintiffs as nonunion 
men, but have not otherwise represented them as men lacking good standing in their 
craft; that they have not asked that the Lafayette men be discharged, and in some 
cases have expressly stated that they did not wish to have them discharged, but only 
that they sign the blanks for reinstatement in the defendant union. The master, how- 
ever, further finds, from all the circumstances under which those requests were made, 
that the defendants intended that employers of Lafayette men should fear trouble in 
their business if they continued to employ such men, and that employers to whom these 
requests were made were justified in believing that a failure on the part of their em- 
ployees who were Lafayette men to sign such reinstatement blanks, and a failure on 
the part of the employers to discharge them for not doing so, would lead to trouble in 
the business of the employers, in the nature of strikes or a boycott; and the employers 
to whom these requests were made did believe that such results would follow, and did 
suggest their belief to the defendants, and the defendants did not deny that such results 
might occur; that the strikes which did occur appear to have been steps taken by the 
defendants to obtain the discharge of such employees as were Lafayette men who 
declined to sign application blanks for reinstatement; that these defendants did not in 
all cases threaten a boycott of the employers' business, but did threaten that the place 
of business of at least one such employer would be left off from a so-called " fair list " 
to be published by the Baltimore union. The master also found that, from all the evi- 
dence presented, the object which the Baltimore men and the defendant association 
sought to accomplish in all the acts which were testified to was to compel the members 
of the Lafayette union to join the Baltimore union; and as a means to this end they 
caused strikes to be instituted in the shops where strikes would seriously interfere 
with the business of the shops, and in all other shops they made such representations 
as would lead the proprietors thereof to expect trouble in their business. 

We have, therefore, a case where the defendants have conspired to compel the mem, 
bers of the plaintiff union to join the defendant union, and, to carry out their purpose, 
have resolved upon such coercion and intimidation as naturally may be caused by 
threats of loss of property by strikes and boycotts, to induce the employers either to 
get the plaintiffs to ask for reinstatement in the defendant union, or, that failing, then 
to discharge them. It matters not that this request to discharge has not been expressly 
made. There can be no doubt, upon the findings of the master and the facts stated in 
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his report, that the compulsory discharge of the plaintiffs in case of noncompliance with 
the demands of the defendant union is one of the prominent features of the plan agreed 
upon. 

It is well to see what is the meaning of this threat to strike, when taken in connection 
with the intimation that the employer may " expect trouble In his business.* * It means 
more than that the strikers will cease to work. That is only the preliminary skirmish. 
It means that those who have ceased to work will by strong, persistent and organized 
persuasion and social pressure of every description do all they can to prevent the 
employer from procuring .workmen to take their places. It means much more. It 
means that, if these peaceful measures fail, the employer may reasonably expect that 
unlawful physical injury may be done to his property; that attempts in all the ways 
practised by organized labor will be made to injure him in his business, even to his 
ruin, if possible; and that, by the use of vile and opprobrious epithets and other annoy- 
ing conduct, and actual and threatened personal violence, attempts will be made to 
intimidate those who enter or desire to enter his employ ; and that, whether or not all this 
be done by the strikers or only by their sympathizers, or with the open sanction and 
approval of the former, he will have no help from them in his efforts to protect himself. 
However mild the language or suave the manner in which the threat to strike is made 
under such circumstances as are disclosed in this case, the employer knows that he is 
in danger of passing through such an ordeal as that above described, and those who 
make the threat know that as well as he does. 

Such is the nature of the threat, and such the degree of coercion and intimidation 
involved in it. If the defendants can lawfully perform the acts complained of in the 
city of Springfield, they can pursue the plaintiffs all over the State in the same manner, 
and compel them to abandon their trade, or bow to the behests of their pursuers. It is 
to be observed that this is not a case between the employer and employed, or, to use a 
hackneyed expression, between capital and labor, but between laborers all of the same 
craft, and each having the same right as any one of the others to pursue his calling. 
In this as in every other case of equal rights the right of each individual is to be exer- 
cised with due regard to the similar right of all others, and the right of one [may] be 
said to end where the right of another begins. The right involved is the right to dis- 
pose of one's labor with full freedom. This is a legal right, and it is entitled to legal 
protection. The rule is stated with care and discrimination by Wells, J., in Walker 
v. Cronin, 107 Mass. 565: "Every one has a right to enjoy the fruits and advantages of 
his own enterprise, industry, skill and credit. He has no right to be protected against 
competition, but he has a right to be free from malicious and wanton interference, 
disturbance or annoyance. If disturbance or loss come as the result of competition, or 
the exercise of like rights by others, it is damnum absque injuria, unless some superior 
right by contract, or otherwise, is interfered with. But if it come from the merely 
wanton or malicious acts of others, without the justification of competition, or the ser- 
vice of any interest or lawful purpose, it then stands upon a different footing." In this 
case the acts complained of were calculated to cause damage to the plaintiffs, and did 
actually cause such damage; and they were intentionally done for that purpose. Un- 
less, therefore, there was justifiable cause, the acts were malicious and unlawful. 

The purpose of these defendants was to force the plaintiffs to join the defendant 
association, and to that end they injured the plaintiffs in their business, and molested 
and disturbed them in their efforts to work at their trade. The defendants might make 
such lawful rules as they please for the regulation of their own conduct, but they had 
no right to force other persons to join them. The necessity that the plaintiffs should 
join this association is not so great, nor is its relation to the rights of the defendants, as 
compared with the light of the plaintiffs to be free from molestation, such as to bring 
the acts of the defendant under the shelter of the principles of trade competition. Such 
acts are without justification, and therefore are malicious and unlawful, and the con- 
spiracy thus to force the plaintiffs was unlawful. 
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